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IN THE

SUPREME COURT
OF THE

STATE OF IDAHO
A&B ~RRIGATION. AMERICAN FALLS RESERVOIR DISTRICT n)
BURLEY IRRIGATION DISTRICT, MILNER IRRIGATION DISTRICT)
NORTHSiDE CANAL COMPANY, TWIN FALLS CANAL
) ---COMP MN, UNITED STATES OF AMERICA, BUREAU OF
)
RECLAMATIONPetitioners-Respondents,

\ ----

And
IDAHO DAIRYMEN'S ASSOCIATION. INC.
Cross-Petitioner-Respondent,

)

v.

)
)----

)--and
)

GARY SPACKMAN, in his capacity as Interim Director of the Idaho
Department of Water Resources. and the lf'JAHO DEPARTMENT
OF WATER RESOURCES,
Respondents-Respondents on Appeal,
And
IDAHO GROUND WATER APPROPRIATORS. !NC.,
Intervenor-Appellant,
And
THE CITY OF POCATELLO,
Intervenor-Resoondent.

)

)
)
)---)

)

)--

and

A.ppealed from the District Court of the _ __.,g-#1_,_
_ _ _ __
Judicial District for the State of Idaho, in and

6cocu.ll'j
Hon-~Dhn 1'1'ii~1Yf)&Y)
foe

I

{

County

District Judge

Randall Buage - Candice McHugh - RAC: NE OLSON

,,

Saran Klahn - WHITE JANKOWSKI - Dean "'.'ranmer

,

A ttorne11_ for A vvellant~

Garrick Baxter/Chris Bromley- IDAHO ATTORNEY GENERAL'S OFFICE
JohnSimpson/Travis Thompson/Paul Arrington - BARKER ROSHOLT SIMPSON
Attorney_ JOT .";;esponaenrFiled this _ _ _ _ day of - - - - - - - - - , 19 _ _

- - 1 - - - - - - - - - - - - - - - - - - - Clerk
By - - - - , - - - - - , . - - - - - - - - D e p u t y
""Eli.,

;DAHO

J"i~&.<;4

IN THE SUPREME COURT OF THE STATE OF IDAHO
**************

IN THE MATIER OF THE DISTRIBUTION OF
)
WATER TO VARIOUS WATER RIGHTS HELD
)
BY OR FOR THE BENEFIT OF A&B
)
)
IRRIGATION DISTRICT, AMERICAN FALLS
RESERVOIR DISTRICT #2, BURLEY IRRIGATION)
DISTRICT, MILNER IRRIGATION DISTRICT,
)
NORTSIDE CANAL COMPANY, AND TWIN
)
FALLS CANAL COMPANY,
)

Supreme Court No. # 38191-92-93-94-2010
Clerk's Certificate of Appeal

)
A&B IRRIGATION, AMERICAN FALLS~
)
RESERVOIR DISTRICT# 2, BURLEY IRRIGATION)
DISTRICT, MILNER IRRIGATION DISTRICT,
)
NORTHSIDE CANAL COMPANY, TWIN FALLS )
CANAL COMPANY, UNITED STATES OF
)
)
AMERICA, BUREAU OF RECLAMATION,

)
Petitioners-Respondents,

)

~d

)

IDAHO DAIRYMEN'S ASSOCIATION, INC.
Cross-Petitioner-Respondent

)
)
)
)

v.

)
GARY SPACKMAN, in his capacity as Interim)
Director of the Idaho Department of
)
Water Resources, and the IDAHO
)
DEPARTMENT OF WATER RESOURCES,
)

)
Respondents-Respondents on Appeal,

)

)
And

)

IDAHO GROUND WATER APPROPRIAJORS,
INC.,
Intervenor-Appellant,

)
)
)

~d

)

THE CITY OF POCATELLO,
Intervenor-Respondent.

)
)

)

)

VOLUME 1

Appeal from the District Court of the 5th Judicial District of the State of
Idaho, in and for the County of Gooding

**************
HONORABLE JOHN MELANSON DISTRICT JUDGE

**************
John Simpson/Travis Thompson
BARKER, ROSHOLT & SIMPSON
113 Main Ave. West, St 303
Twin Falls, ID 83301

C. Tom Arkoosh
CAPITOL LAW GROUP
205 No. 10th Street
Boise, ID 83702

W. Kent Fletcher
FLETCHER LAW
1200 Overland Ave
Burley, ID 83318

David Gehlert
NATURAL RESOURCES SECTION
US Department of Justice
1961 South St. 3th Floor
Denver, CO 80294

Michael Creamer/Jeff Fereday
GIVENS PURSLEY
601 West Bannock St.
Boise, ID 83702

Garrick Baxter/Chris Bromley
Idaho Attorney Generals Office
322 East Front St.
Boise, ID 83702

Randall Budge
Candice McHugh
RACINE OLSON
P.O. Box 1391
Pocatello, ID 83201

Dean Tranmer
City of Pocatello
P.O. Box 4169
Pocatello, ID 83201

Sarah Klahn
WHITE JANKOWSKI
51116th ST, Ste 500
Denver, CO 80202

CHRONOLOGICAL INDEX
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Date

Document

Volume l:

Alphabetical and Chronological Indexes

Sept. 11, 2008

Page(s)
(a)-(d)

Register of Actions

(e)-(})

SWC Petition for Judicial Review

1-8

Sept. 25, 2008

Petitioners Statement of Issues

9-15

Oct . 10 , 2 0 0 8

Order Staying Petition until Further Order

16-18

Oct. 17, 2008

Procedural Order Governing Judicial Review

19-23

Nov. 7, 2008

Petition for Judicial Review (US)

24-29

Nov. 21, 2008

Petitioner United States Initial Statement of Issues

30-34

Nov. 26, 2008
Apr. 3 2009

Court Minutes

35-36

Petitioner United States Opening Brief

37-68

Apr. 3

SWC Joint Opening Brief

69-177

Alphabetical and Chronological Indexes

(a)-(d)

Register of Actions
IDWR Respondent's Brief

(e)- ~)
178-227

f

2009

f

Volume 2:

May l, 2009
May l, 2009

Respondent Pocatello's Brief

228-257

May 4, 2009

Ground Water Brief in Response

258-335

May 20

Petitioner United States Reply Brief

336-354

AlphabPtical and Chronological Indexes

(a) -(d)

2009

f

Volume 3:

-lrJ-)

Register of Actions

(e)

May 20, 2009

SWC Joint Reply Brief with attachments

355-508

May 29, 2009

Court Minutes -Oral Argument

509-510

Jul. 24, 2009

Order on Petition for Judicial Review

511-544

Aug. 14, 2009

Pocatello's Petition for Rehearing

545-550

Aug. 14, 2009

Ground Water Petition for Rehearing

551-557

Aug. 2 5, 2 0 0 9

Scheduling Order on Petitions for Rehearing

557(a)-557(c)

Volwne 4:

Alphabetical and Chronological Indexes

(a)-(d)

Register of Actions
Oct. 9, 2009

Pocatello's Opening Brief - on Rehearing

{e)-lj."l
558-568

Oct. 13, 2009

Ground Water Opening Brief - on Rehearing

569-583

Oct. 23, 2009
Nov. 6, 2 009

Sup. Court Order

584

SWC Response - on Rehearing

585-601

Nov. 9'
Nov. 30'
Nov. 3 0
Feb. 23,

IDWR Response Brief on Rehearing

602-606

2009

Ground Water Users Reply on Rehearing

607-614

2009

Pocatello's Reply Brief in Support - on Rehearing

615-624

2010

Court Minutes - Re-hearing

625-626

f

2009

Mar. 4, 2010

Order Staying Decision on Pe ti ti on ...

627 630

Mar. 10, 2010

SWC Objection to Order Staying

631-636

CHRONOLOGICAL INDEX

Volume 4:

(Continued)

Mar. 17, 2010

Ground Water Users and Pocatello' s Response ...

637-642

Mar. 25, 2010

Order Overruling Objection to Order Staying

643-646

May 13' 2010
May 13' 2010

City of Pocatello and Ground Water Motion for Stay

647-652

City of Pocatello and Ground Water Memo in Support

653-784

Volume 5:

Alphabetical and Chronological Indexes

(a)-(d)

-ij-l

Register of Actions

{e)

May 19, 2010

IDWR Response to Motion for Stay

785-793

May 19, 2010

Affidavit of Chris Bromley

794-875

May 20, 2010

IDWR Response to IGWA and Pocatello Motion for Stay

876-884

May 28, 2010

City of Pocatello and Ground Water Response

885-890

Jun. 02' 2010
Jun. 8' 2010

SWC Response to IGWA and Pocatello Motion to Stay

891-902

Pocatello and IGWA Reply in Support of Motion

903-913

Jun. 8' 2010

Affida7it of Sarah Klahn

914-964

Alphabetical and Chronological Indexes

{a)-(d)

Register of Actions

(e)

Volume 6:

Jun. 8' 2010

Affidavit of Sarah Klahn
Volume 7:

(continued)

Alphabetical and Chronological Indexes

-tJ)

965-1208
(a) -(d)

-r;)

Register of Actions

(e)

Jun. 23, 2010

Order Denying Motion for Stay and to Augment

1209-1212

Aug. 6' 2010
Aug. 23, 2010

Court Minutes - Status

1213-1214

Order on Petitions for Rehearing

1215-1227

Aug. 25, 2010

IDWR M0tion to Clarify/Reconsideration

1228-1233

Sep. 3' 2010
Sep. 9, 2010

SWC Motion for Clarification

1234-1239

Amended Order on Petitions for Rehearing

1240-1253

Oct. 21, 2010

IDWR Notice of Appeal

1254-1258

Oct 21, 2010

SWC Joint Notice of Appeal

1259-1263

Oct. 21, 2010

City of Pocatello Notice of Appeal

1264-1271

Oct. 21, 2010

IGWA Notice of Appeal

1272-1279

Nov. 4, 2010

SC Order Consolidating Appeals

1280-1282

Nov. 22, 2010

SC Order Suspending Appeal

1283-1284

Nov. 24, 2010

IGWA and Pocatello's Request to Amend Caption

1285-1305

Nov. 30, 2010

Order Amending Caption

1306-1309

Nov. 30, 2010

Judgment Nunc pro Tune

1310-1313

Dec. 20, 2010

IGWA Aritended Notice of Appeal

1314-1322

Dec. 20' 2010
Dec. 23, 2010

City of Pocatello Amended Notice of Appeal

1323-1330

SC Order Adopting District Court Order

1331-1333

Jan. 26, 201/J
Jan. 27, 20

IGWA Second Amended Notice of Appeal

1334-1344

City of Pocatello Second Amended Notice of Appeal
Reporters Notice of Lodging
Exhibit List
Clerk's Certificates

1356
1357-1358

CHRONOLOGICAL INDEX

(6)

ALPHABETICAL INDEX
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Affidavit of Chris Bromley

794-875/V

Affidavit of Sarah Klahn
Affidavit of Sarah Klahn

914-964 /V

(continued)

965-1208/VI

Alphabetical and Chronological Indexes

(a) - (d) /all

Amended Order on Petitions for Rehearing

1240-1253/VII

City of Pocatello Amended Notice of Appeal

1323-1330/VII

City of Pocatello and Ground Water Memo in Support

653-784/IV

City of Pocatello and Ground Water Motion for Stay

647-652/IV

City of Pocatello and Ground Water Response .

885-890/V

City of Pocatello Notice of Appeal

12 64-1271/VII

City of Pocatello Second Amended Notice of Appeal

1345-1354/VII

Clerk's Certificates

1357-13 58 /VII

Court Minutes - Rehearing

625-626/IV

Court Minutes

1213-1214/VII

Status

Court Minutes

35-36/I

Court Minutes -Oral Argument

509-510/III

Exhibit List

1356/VII

Ground Water Brief in Response

258-335/II

Ground Water Opening Brief - on Rehearing

569-583/IV

Ground Water Petition for Rehearing

551-557 /III

Ground Water Users and Pocatello's Response ...

637-642/IV

Ground Water Users Reply on Rehearing

607-614/IV

IDWR Motion to Clarify/Reconsideration

1228-1233 /VII

IDWR Notice of Appeal

1254-1258/VII

IDWR Respondent's Brief

178-227 /II

IDWR Response Brief on Rehearing

602-606/IV

IDWR Response to IGWA and Pocatello Motion for Stay

876-884/V

IDWR Response to Motion for Stay

785-793/V

IGWA Amended Notice of Appeal

1314-1322 /VII

IGWA and Pocatello's Request to Amend Caption

1285-1305/VII

IGWA Notice of Appeal

1272-1279/VII

IGWA Second

1334 1344/VII

Judgment Nunc

1310-1313 /VII

1sw,q 3

Order Amending Caption

1306-1309/VII

Order Denying Motion for Stay and to Augment

1209-1212/VII

Order on Petition for Judicial Review

511-544/III

Order on Petitions for Rehearing

1215-1227 /VII

Order Overruling Objection to Order Staying

643-646 /IV

Order Staying Decision on Petition_

627-630/IV

Order Staying Petition until Further Order

16-18/I

Petition for Judicial Review (US)

24-29/I
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Petitioner United States Opening Brief

30-34/I
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9-15/I

37-68/I

Pocatello and IGWA Reply in Support of Motion
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Pocatello's Opening Brief - on Rehearing
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Pocatello's Petition for Rehearing

545-550/III

Pocatello's Reply Brief in Support - on Rehearing

615-624/IV

Procedural Order Governing Judicial Review

19-23/I

Register of Actions

(e)-(~)/all

Reporters Notice of Lodging

1355/VII

Respondent Pocatello's Brief

228-257/II

SC Order Adopting District Court Order

1331-1333/VII

SC Order Consolidating Appeals

1280-1282 /VII

SC Order Suspending Appeal

1283-1284/VII

Scheduling Order on Petitions for Rehearing

557(a)-557(c)/III

Sup. Court Order

584/IV

SWC Joint Notice of Appeal

1259-1263/VII

SWC Joint Opening Brief

69-177/I

SWC Joint Reply Brief with attachments

355-508/III

SWC Motion for Clarification

1234-1239/VII

SWC Objection to Order Staying

631-636/IV

SWC Petition for Judicial Review

1-8/I

SWC Response - on Rehearing

585-601/IV

SWC Response to IGWA and Pocatello Motion to Stay

891-902/V

ALPHABETICAL INDEX

(d)

Date: 1 /27/2011
Time:

User: CYNTHIA

Fifth Judicial District Court - Gooding County

SAM

ROA Report

Page 1 of 6

Case: CV-2008-0000551 Current Judge: John Melanson
A _B Irrigation District, etal. vs. David Tuthill, etal.

Date

Code

User

9/11/2008

NCOC

CYNTHIA

New Case Filed - Other Claims

APER

CYNTHIA

Plaintiff: A & B Irrigation District Appearance John Barry Wood
A Rosholt

APER

CYNTHIA

Plaintiff: American Falls Reservoir Appearance C. Barry Wood
Tom Arkoosh

APER

CYNTHIA

Defendant: Tuthill, David Appearance Phillip J
Rassier

Barry Wood

APER

CYNTHIA

Defendant: Idaho Department Of Water
Resources Appearance·Phillip J Rassier

Barry Wood

CYNTHIA

Filing: R2 Appeal or petiton for judical review, or
cross-appeal or cross-petition, from Commission
Board/ or body to the District Court Paid by:
Arkoosh, C. Tom (attorney for American Falls
Reservoir) Receipt number: 0003795 Dated:
9/11 /2008 Amount: $88.00 (Check) For: A & B
Irrigation District (plaintiff)

Barry Wood

APER

CYNTHIA

Plaintiff: Burley Irrigation District, Appearance
John A Rosholt

Barry Wood

APER

CYNTHIA

Plaintiff: Milner Irrigation District, Appearance
John A Rosholt

Barry Wood

APER

CYNTHIA

Plaintiff: Minidoka Irrigation District, Appearance
W Kent Fletcher

Barry Wood

APER

CYNTHIA

Plaintiff: North Side Canal Company,ltd
Appearance John A Rosholt

Barry Wood

APER

CYNTHIA

Plaintiff: Twin Falls Canal Company, Appearance Barry Wood
John A Rosholt

CHJG

CYNTHIA

Change Assigned Judge

John Melanson

ORDR

CYNTHIA

Order of Reassignment

John Melanson

9/19/2008

NOAP

CYNTHIA

Notice Of Appearance

Barry Wood

9/25/2008

MISC

CYNTHIA

Petitioners Statement of Initial Issues

John Melanson

9/26/2008

NOTC

CYNTHIA

Notice of Petition for Reconsideration

John Melanson

NOAP

CYNTHIA

Notice Of Appearance

John Melanson

CYNTHIA

Filing: 12 - Initial Appearance by persons other
John Melanson
than the plaintiff or petitioner more than $300, Not
more than $1000 Paid by: City Of Pocatello,
(other party) Receipt number: 0004082 Dated:
10/1 /2008 Amount: $58.00 (Check) For: City Of
Pocatello, (other party)

9/12/2008

9/30/2008

Judge
Barry Wood

10/1 /2008

APER

CYNTHIA

Other party: City Of Pocatello, Appearance A.
Dean Tranmer

John Melanson

10/2/2008

APER

CYNTHIA

Other party: Idaho Dairymen's Association, Inc
Appearance Michael C Creamer

John Melanson

(tj

Date: 1 /27/2011

User: CYNTHIA

Fifth Judicial District Court - Gooding County

Time:

ROA Report

Page 2 of6

Case: CV-2008-0000551 Current Judge: John rv1elanson

A _B Irrigation District, etal. vs. David Tuthill, etal.

Date

Code

10/2/2008

Judge

User
CYNTHIA

John Melanson
Filing: 12 - Initial Appearance by persons other
than the plaintiff or petitioner more than $300, Not
more than $1000 Paid by: Creamer, Michael C
(attorney for Idaho Dairymen's Association, Inc)
Receipt number: 0004094 Dated: 10/2/2008
Amount: $58.00 (Check) For: Idaho Dairymen's
Association, Inc (other party)

10/10/2008

ORDR

CYNTHIA

Order Staying Petition until Further order of the
Court

John Melanson

10/15/2008

HRSC

CYNTHIA

Hearing Scheduled (Oral Argument on Appeal
02/10/2009 01 :30 PM)

John Melanson

10/16/2008

NOTC

CYNTHIA

Notice of Agency Order Denying Petition for
Reconsideration

John Melanson

10/17/2008

ORDR

CYNTHIA

Procedural Order Governing Judicial Review of
Agency Decision by District Court

John Melanson

10/20/2008

CONT

CYNTHIA

Continued (Oral Argument on Appeal
03/31/2009 01 :30 PM)

John Melanson

10/24/2008

ORDR

CYNTHIA

Order Setting Scheduling Conference

John Melanson

AMYA

Filing: R2 Appeal or petiton for judical review, or John Melanson
cross-appeal or cross-petition, from Commission
Board/ or body to the District Court Paid by:
Capital Law Receipt number: 0004571 Dated:
11/7/2008 Amount: $88.00 (Check) For: A & B
Irrigation District (plaintiff)

11/7/2008

11/12/2008

APER

CYNTHIA

Plaintiff: United States Department Of Natural
Resources Appearance David W Gehlert

John Melanson

11/21 /2008

MISC

CYNTHIA

Petitioner's Statement of Issues (United States)

John Melanson

11/24/2008

HRSC

CYNTHIA

Hearing Scheduled (Hearing Scheduled
11/24/2008 01 :30 PM) scheduling conference

John Melanson

CMIN

CYNTHIA

Court Minutes Hearing type: Hearing Scheduled
Hearing date: 11/24/2008 Time: 1:30 pm Court
reporter: Maureen Newton Audio tape number:
DC 08-12

John Melanson

CONT

CYNTHIA

Continued (Oral Argument on Appeal
05/26/2009 01 :30 PM)

John Melanson

HRHD

CYNTHIA

Hearing result for Hearing Scheduled held on
John Melanson
11/24/2008 01 :30 PM: Hearing Held scheduling
conference

CYNTHIA

Notice Of Hearing

11/26/2008

John Melanson

1/7/2009

NOTC

CYNTHIA

Notice of Lodging of Transcript and Record with
Agency

John Melanson

1/21/2009

MISC

CYNTHIA

Coalitions Objection to Agency Record

John Melanson

1/22/2009

MISC

CYNTHIA

City of Pocatello's Objection to Agency Record

John Melanson

MISC

CYNTHIA

IGWA's Objection to the Agency Record

John Melanson

1/23/2009

MOTN

CYNTHIA

Motionfor Extension of time to Lodge Transcript
and Record with Clerk

John Melanson

1/26/2009

MISC

CYNTHIA

US Unopposed Motion to Reset Briefing Schedule John Melanson

fl)

uate:

·11L'. r /L'.Ul 1

Time:

5AM

User: CYNTHIA

Fifth Judicial District Court - Gooding County

ROA Report

Page 3 of 6

Case: CV-2008-0000551 Current Judge: John Melanson
A _B Irrigation District, eta!. vs. David Tuthill, eta!.

Date

Code

User

1/27/2009

ORDR

CYNTHIA

Second Amended Scheduling Order

John Melanson

2/6/2009

NOTC

CYNTHIA

Notice of Lodging of Agency Record with District
Court

John Melanson

3/18/2009

MOTN

CYNTHIA

Petn Surface Water Coalitions Unoposed Motion
to Reset Briefing Schedule

John Melanson

3/19/2009

ORDR

CYNTHIA

Third Amended Scheduling Order

John Melanson

4/3/2009

MISC

CYNTHIA

Petitioner US Opening Brief

John Melanson

MISC

CYNTHIA

Surface Water Coalition's Joir:it Opening Brief

John Melanson

4/30/2009

MISC

CYNTHIA

Volume II begins

John Melanson

5/1 /2009

MISC

CYNTHIA

IDWR Respondent's Brief

John Melanson

MISC

CYNTHIA

Respondent Pocatello's Brief

John Melanson

5/4/2009

MISC

CYNTHIA

Ground Water Users Brief in Response

John Melanson

5/20/2009

MISC

CYNTHIA

Petitioner US Reply Brief

John Melanson

MISC

CYNTHIA

Surface Water Coalitions Joint Reply Brief

John Melanson

5/21/2009

MISC

CYNTHIA

Volume Ill Begins

John Melanson

5/26/2009

HRHD

CYNTHIA

Hearing result for Oral Argument on Appeal held
on 05/26/2009 01 :30 PM: Hearing Held To be
heard in Twin Falls- SRBA

John Melanson

7/24/2009

ORDR

CYNTHIA

Order on Petition for Judicial Review

John Melanson

DPHR

CYNTHIA

Disposition With Hearing

John Melanson

MISC

ROSA

Pocatello's Petition for Re-Hearing

John Melanson

MISC

ROSA

Ground Water user's Petition for Re-Hearing

John Melanson

8/25/2009

ORDR

CYNTHIA

Scheduling Order on Petitions for Rehearing

John Melanson

10/9/2009

MISC

CYNTHIA

City of Pocatello's Opening Brief in Support of
Petition for Rehearing

John Melanson

10/13/2009

MISC

CYNTHIA

Ground Water Users Opening Brief on
Rehearing

John Melanson

10/23/2009

ORDR

CYNTHIA

Supreme Court Order Assigning Judge Melanson John Melanson

11/6/2009

MISC

CYNTHIA

Surface Water Coalitions Response to IGWA's
and City of Pocatello Petition for Rehearing

John Melanson

11/9/2009

MISC

CYNTHIA

IDWR Response Brief on Rehearing

John Melanson

11/30/2009

REPL

CYNTHIA

Ground Water Users Reply on Rehearing

John Melanson

REPL

CYNTHIA

City of Pocatello's Reply Brief in Support of
Petition for Rehearing

John Melanson

HRSC

CYNTHIA

Hearing Scheduled (Hearing Scheduled
John Melanson
02/02/2010 01 :30 PM) TO BE HELD AT SRBA TWIN FALLS (telephone okay)

ORDR

CYNTHIA

Order Setting Oral Argument on Petition for
Rehearing

John Melanson

CONT

CYNTHIA

Continued (Hearing Scheduled 02/22/2010
01 :30 PM) TO BE HELD AT SRBA- TWIN
FALLS (telephone okay)

John Melanson

8/14/2009

12/15/2009

1/25/2010

Judge

(ff)

uate: 11;u1:m11
Time

Fifth Judicial District Court - Gooding County

SAM

ROA Report

Page 4 of 6

Case: CV-2008-0000551 Current Judge: John Melanson
A _B Irrigation District, etal. vs. David Tuthill, etal.

Date

Code

User

2/22/2010

HRHD

CYNTHIA

John Melanson
Hearing result for Hearing Scheduled held on
0212212010 01 :30 PM: Hearing Held TO BE
HELD AT SRBA- TWIN FALLS (telephone okay)

3/4/2010

ORDR

CYNTHIA

Order Staying Decision on Petition for rehearing
Pending Issuance of Revised Final Order

John Melanson

3/11/2010

MISC

CYNTHIA

Surface Water Coalitions Objection to ORder
staying decision

John Melanson

3/17/2010

MISC

CYNTHIA

Ground Water Users/Pocatello's Response to
SWC Objection to Order Staying Decision

John Melanson

3/25/2010

ORDR

CYNTHIA

Order Overruling Objection to Order Staying
Decision

John Melanson

3/29/2010

MOTN

CYNTHIA

Unopposed Motion for Extension of Time to File
Order on Remand

John Melanson

4/19/2010

NOTC

CYNTHIA

Notice of Substitution of Counsel

John Melanson

APER

CYNTHIA

Defendant: Tuthill, David Appearance Garrick
Baxter

John Melanson

APER

CYNTHIA

Defendant: Idaho Department Of Water
Resources Appearance Garrick Baxter

John Melanson

MOTN

CYNTHIA

City of Pocatello and Ground Water Users motion John Melanson
for Stay and to Augment Record

MEMO

CYNTHIA

City of Pocatello and Ground .Water Users
Memorandum in Support of Motion for Stay ...

John Melanson

5/18/2010

MISC

CYNTHIA

Volume IV Begins

John Melanson

5/19/2010

RESP

CYNTHIA

IDWR Response To IGWA and Pocatello Motion
for Stay

John Melanson

AFFD

CYNTHIA

Affidavit of Chris Bromley

John Melanson

5/27/2010

MOTN

CYNTHIA

Motion to Extend Deadline to Respond to Motion
to Stay

John Melanson

5/28/2010

MISC

CYNTHIA

City of Pocatello and Ground Water Users
Response to Motion to Extend Deadline

John Melanson

ORDR

CYNTHIA

Order

John Melanson

5/3/2010

MISC

CYNTHIA

Surface Water Coalition's Response to
IGW A/City of Pocatello Motion to Stay

John Melanson

3/8/2010

MISC

CYNTHIA

City of Pocatello and Ground Water Users Reply
in Support of Motion to Stay and Augment...

John Melanson

AFFD

CYNTHIA

Affidavit of Sarah Klahn

John Melanson

3/22/2010

MISC

CYNTHIA

Volume V Begins

John Melanson

3/23/2010

ORDR

CYNTHIA

Order Denying Motion for Stay and to Augment
Record

John Melanson

'/23/2010

NOTC

CYNTHIA

Notice of Status Conference

John Melanson

HRSC

CYNTHIA

Hearing Scheduled (Hearing Scheduled
John Melanson
08/06/2010 10:00 AM) Video teleconference from
Idaho Water Ctr - Boise

5/13/2010

Judge

Date: 1 /27/2011
Time:

User: CYNTHIA

Fifth Judicial District Court - Gooding County

5 AM

ROA Report

Page 5 of 6

Case: CV-2008-0000551 Cuiient Judge: John Melanson
A _B Irrigation District, etal. vs. David Tuthill, etal.

Judge

Date

Code

User

8/6/2010

CMIN

CYNTHIA

Court Minutes - via video conferencing@ IDWR - John Melanson
Boise, Idaho
Virginia Bailey - Reporter
Julie Murphy - Clerk
Status Conference 10:00 a.m.

ADVS

CYNTHIA

Matter Taken Under Advisement

John Melanson

8/9/2010

HRHD

CYNTHIA

Hearing result for Hearing Scheduled held on
08/06/2010 10:00 AM: Hearing Held Video
teleconference from Idaho Water Ctr - Boise

John Melanson

8/23/2010

ORDR

CYNTHIA

Order on Petitions for Rehearing

John Melanson

8/26/2010

MOTN

CYNTHIA

Motion to Clarify/Motion for Reconsideration

John Melanson

9/3/2010

MOTN

CYNTHIA

Surface Water Coalitions Motion for Clarification

John Melanson

9/9/2010

ORDR

CYNTHIA

Amended Order on Petitions for Rehearing

John Melanson

10/21/2010

APSC

CYNTHIA

Appealed To The Supreme Court (IDWR)

John Melanson

CYNTHIA

Document sealed
STATUS CHANGED: Inactive

John Melanson

STAT

CYNTHIA

Filing: L4 - Appeal, Civil appeal or cross-appeal to John Melanson
Supreme Court Paid by: Baxter, Garrick
(attorney for Idaho Department Of Water
Resources) Receipt number: 0003849 Dated:
10/21/2010 Amount: $.00 (Cash) For: Idaho
Department Of Water Resources (defendant)

CYNTHIA

Appealed To The Supreme Court (Surface Water John Melanson
Coalition)

CYNTHIA

Filing: L4 - Appeal, Civil appeal or cross-appeal to John Melanson
Supreme Court Paid by: Arkoosh, C. Tom
(attorney for American Falls Reservoir) Receipt
number: 0003860 Dated: 10/21/2010 Amount:
$101.00 (Check) For: A & B Irrigation District
(plaintiff), American Falls Reservoir (plaintiff) and
Burley Irrigation District, (plaintiff)

CYNTHIA

Miscellaneous Payment: For Making Copies Of
Transcripts For Appeal Per Page Paid by: A & B
Irrigation District Receipt number: 0003861
Dated: 10/21/2010 Amount: $200.00 (Check)

CYNTHIA

Filing: L4 - Appeal, Civil appeal or cross-appeal to John Melanson
Supreme Court Paid by: City of Pocatello
Receipt number: 0003863 Dated: 10/21 /201 O
Amount: $.00 (Cash) For: City Of Pocatello,
(other party)

APSC

CYNTHIA

Appealed To The Supreme Court (City of
Pocatello)

John Melanson

APSC

CYNTHIA

Appealed To The Supreme Court (IGWA)

John Melanson

APER

CYNTHIA

Other party: Idaho Ground Water Users,
Appearance Randall C. Budge

John Melanson

APSC

10/22/2010

John Melanson

(U

Date: 1/27/2011
Time:

User: CYNTHIA

Fifth Judicial District Court - Gooding County

5AM

ROA Report
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Case: CV-2008-0000551 Current judge: john Melanson

A _B Irrigation District, eta!. vs. David Tuthill, eta!.

Date

Code

10/22/2010

User

Judge

CYNTHIA

Filing: L4 - Appeal, Civil appeal or cross-appeal to John Melanson
Supreme Court Paid by: Budge, Randall C.
(attorney for Idaho Ground Water Users,)
Receipt number: 0003875 Dated: 10/22/2010
Amount: $101.00 (Check) For: Idaho Ground
Water Users, (other party)

CYNTHIA

John Melanson
Miscellaneous Payment: For Making Copies Of
Transcripts For Appeal Per Page Paid by: Racine
Olson Receipt number: 0003876 Dated:
10/22/2010 Amount: $200.00 (Check)

11/4/2010

ORDR

CYNTHIA

Supreme Court Order Consolidating Appeals

John Melanson

11/22/2010

ORDR

CYNTHIA

OrderSuspending Appeal (Clerk of the Court)

John Melanson

11/24/2010

MISC

ROSA

Idaho Ground Water Appropriattors, Inc's and
City of Pocatello's Request to Amend Caption

John Melanson

11/30/2010

JDMT

ROSA

Judgment Nunc Pro Tune

John Melanson

ORDR

ROSA

Order Amending Caption

John Melanson

STAT

ROSA

STATUS CHANGED: Closed

John Melanson

12/2/2010

STAT

CYNTHIA

STATUS CHANGED: inactive

John Melanson

12/20/2010

MISC

JULIE

Idaho Ground Water's Amended Notice of
Appeal

John Melanson

MISC

CYNTHIA

City of Pocatello Amended Notice of Appeal

John Melanson

12/23/2010

ORDR

CYNTHIA

Supreme Court ORder Adopting District Court
Order (re: Caption)

John Melanson

1/27/2011

NOTC

CYNTHIA

IGWA Second Amended Notice of Appeal

John Melanson

U)

C. Thomas Arkoosh, ISB #2253

W. Kent Fletcher, ISB #2248

CAPITOL LAW GROUP,

FLETCHER LAW OFFICE

PLLC

P.O. Box 32
Gooding, Idaho 83330
Telephone: (208) 934-8872
Facsimile: (208) 934-8873
Attorneys for American Falls Reservoir
District #2

P.O. Box 248
Burley, Idaho 83318
Telephone: (208) 678-3250
Facsimile: (208) 878-2548
Attorneys for Minidoka Irrigation
District

John A. Rosholt, ISB #1037
John K. Simpson, ISB #4242
Travis L. Thompson, ISB #6168
Paul L. Arrington, ISB #7198

BARKER ROSHOLT & SIMPSON LLP
113 Main Avenue West, Suite 303
P.O. Box 485
Twin Falls, Idaho 83303-0485
Telephone: (208) 733-0700
Facsimile: (208) 735-2444
Attorneys for A&B Irrigation District,
Burley Irrigation District, Milner
Irrigation District, North Side
Canal Company, Twin Falls
Canal Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

A&B IRRIGATION DISTRICT,
AMERICAN FALLS RESERVOIR
DISTRICT #2, BURLEY IRRIGATION
DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL
COMPANY and TWIN FALLS CANAL
COMPANY,
Petitioners,
vs.

DAVID K. TUTHILL, JR., in his capacity as
Director of the Idaho Department of Water
Resources, and THE IDAHO DEPARTMENT

OF WATER RESOURCES,

~

cAsENo.cv

)
)
)
)
)

;;<cot~ss 1

Fee Category R.2 - $88.00

)
)
)
)

SURFACE WATER COALITION'S
NOTICE OF APPEAL AND
PETITION FOR JUDICIAL
REVIEW OF AGENCY ACTION

)
)
)
)
)
)
)

NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION
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)

Respondents.

)
)
)

IN THE MATTER OF DISTRIBUTION OF
WATER TO VARIOUS WATER RIGHTS
HELD BY OR FOR THE BENEFIT OF A&B
IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT,
MILNER IRRIGATION DISTRICT,
MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CAl~AL COMPANY, AND
TWIN FALLS CANAL COMPANY

)
)
)
)
)
)
)
)
)
)

COMES NOW, Petitioners, A&B Irrigation District ("A&B"), American Falls Reservoir
District #2 ("AFRD#2"), Burley Irrigation District ("BID"), Milner Irrigation District
("Milner"), Minidoka Irrigation District ("MID"), North Side Canal Company (''NSCC"), and
Twin Falls Canal Company {"TFCC") (collectively hereafter referred to as the "Surface Water
Coalition", "Coalition", or "SWC"), by and through their undersigned counsel, and hereby files
this Petition seeking judicial review of a final agency action. A Statement of Issues which the
Coalition intends to assert in this matter will be filed with the Court within 14-days.
STATEMENT OF THE CASE
1.

This is a civil action pursuant to Idaho Code§§ 67-5270 and 67-5279 seeking

judicial review of a final order issued by the Director of the Idaho Department of Water
Resources, David K. Tuthill, Jr., on September 5, 2008 ("Final Order").
2.

A hearing before the agency was held in the matter from January 16, 2008 to

February 5, 2008.
3.

A Statement of Issues which the Coalition intends to assert in this matter will be

filed with the Court within 14-days. Pursuant to I.R.C.P. 84(d)(5), the Coalition reserves the
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right to assert additional issues and/or clarify or further specify the issues for judicial review
stated in this petition or which become later discovered.
JURISDICTION AND VENUE
4.

This petition is authorized by Idaho Code§§ 67-5270 and 67-5279.

5.

This Court has jurisdiction over this action pursuant to Idaho Code§§ 42-

1701A(4) and 67-5272.
6.

Venue lies in this Court pursuant to Idaho Code§ 67-5272. Petitioners, AFRD#2

and NSCC do business in Gooding County, Idaho and certain water rights, which are the subject
of the agency action, are delivered to water users located in Gooding County
7.

The Director's September 5, 2008, Final Order Regarding the Surface Water

Coalition Delivery Call is a final agency action subject to judicial review pursuant to Idaho Code

§ 67-5270(3).
PARTIES
8.

Petitioner, A&B Irrigation District is a duly organized irrigation district under the

laws of the State ofldaho.
9.

Petitioner, AFRD#2 is duly organized under the laws of the State ofldaho and

does business in Gooding County, Idaho.
10.

Petitioner, Burley Irrigation District is a duly organized irrigation district under

the laws of the State ofldaho.
11.

Petitioner, Milner Irrigation District is a duly organized irrigation district under

the laws of the State ofldaho.
12.

Petitioner, Minidoka Irrigation District is a duly organized irrigation district under

the laws of the State ofldaho.

NOTICE OF APPEAL AND PETITION FOR JUDICIAL REVIEW OF AGENCY ACTION

13.

Petitioner, NSCC is a non-profit Idaho corporation organized under the laws of

the State ofldaho and does business in Gooding County.
14.

Petitioner, TFCC is a non-profit Idaho corporation organized under the laws of

the State ofldaho.
15.

Respondent, Idaho Department of Water Resources is a state agency, with its

main office located at 322 E. Front St., Boise, Idaho. Respondent, David K. Tuhill, Jr., is the
director of the Idaho Department of Water Resources.
AGENCY RECORD

16.

Judicial review is sought of the Director's September 5, 2008 Final Order

Regarding the Swface Water Coalition Delivery Call.

17.

The Department held a hearing in this matter from January 16, 2008 to February

5, 2008, which was recorded and a transcript created, which transcript should be made a part of
the agency record in this matter. The person who may have a copy of such transcript is Victoria
Wigle, Director's Administrative Assistant, Idaho Department of Water Resources, 322 E. Front
St., P.O. Box 83720, Boise, Idaho 83720-0098, Telephone: (208) 287-4803, Facsimile: (208)
287-6700, email: victoria.wigler@idwr.idaho.gov.
18.

The Coalition anticipates that it can reach a stipulation regarding the agency

record with the Respondents and the other parties, and will pay its necessary share of the fee for
preparation of the record at such time.
19.

Service of this Petition for Judicial Review of Agency Action has been made on

the Respondents at the time of the filing of this Petition.
>

>
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DATED this 11 day of September, 2008.
CAPITOL LAW GROUP, PLLC

Attorneys for American Falls Reservoir
District #2

BARKER ROSHOLT & SIMPSON LLP

John K. Simpson
Travis L. Thompson
Paul L. Arrington
Attorneys for A&B Irrigation District,
Burley Irrigation District, 1Vlilner
Irrigation District, North Side
Canal Company, Twin Falls
Canal Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 11th day of September, 2008, I served true and correct
copies of the Notice ofAppeal and Petition for Judicial Review ofAgency Action upon the
following by the method indicated:
Deputy Clerk
Gooding County District Court
624 Main St.
P.O. Box 27
Gooding, Idaho 83330

_ _ U.S. Mail, Postage Prepaid
-K_ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Clive J. Strong
Phillip J. Rassier
Deputy Attorneys General
Idaho Department of Water Resources
P.O. Box 83720
Boise, Idaho 83720-0098
clive.strong@ag.idaho.gov
phil.rassier@idwr.idaho. gov
chris. bromley@idwr.idaho.gov

~U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Michael Gilmore
Attorney General's Office
P.O. Box 83720
Boise, Idaho 83720-0010
Mike.gilmore(a{ag.idaho.gov

.cL.__ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Randy Budge
Candice McHugh
RACINE OLSON NYE BUDGE & BAILEY, CHTD.
P.O. Box 1391
Pocatello, Idaho 83204-1391
rcb@racinelaw.net
cmm@racinelaw.net

~U.S. Mail, Postage Prepaid

Sarah Klahn
William A. Hillhouse II
Kelly Snodgrass
WHITE & JANKOWSK, LLP
511 16th St., Suite 500
Denver, CO 80202
sarahkr'@white-jankowski.com
billh@white-jankowski.com
kellys(a{white-j ankowski. com

~U.S. Mail, Postage Prepaid

_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email
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Dean Tranmer
City of Pocatello
P.O. Box 4169
Pocatello, Idaho 83205
dtranmer(a),pocatello. us

~.S. Mail, Postage Prepaid
Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Kathleen Carr
U.S. Dept. of Interior
P.O. Box 4169
Boise, Idaho 83706

U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Matt Howard
U.S. Bureau of Reclamation
1150 N. Curtis Road
Boise, Idaho 83706-1234
mhoward@pn.us br. gov

~U.S. Mail, Postage Prepaid
- - - Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Lyle Swank
Idaho Department of Water Resources
900 N .Skyline Dr.
Idaho Falls, Idaho 83402-6105
Lvle.swank@idwr.idaho.12:ov

~U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

..L_

~U.S.

Allen Merritt
Cindy Yenter
Idaho Department of Water Resources
1341 Fillmore St., Suite 200
Twin Falls, Idaho 83301
Allen.merrit(a),idwr.idaho.gov
Cindy.yenter@idwr.idaho.gov

Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Josephine Beeman
BEEMAN & ASSOCIATES
409 W. Jefferson
Boise, Idaho 83702
Jo.beeman@beemanlaw.com

~ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email
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Terry Uhling
J.R. SIMPLOT COMPANY
999 Main Street
Boise, Idaho 83 702
tuhling@rsipmlot.com

~ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
Overnight Mail
- - Facsimile
Email

J arnes Tucker
IDAHO POWER COMPANY
1221 W. Idaho St.
Boise, Idaho 83702
jamestucker@idahopower.com

~U.S. Mail, Postage Prepaid
_ _, Hand Delivery
_ _ Overnight Mail
- - Facsimile
Email

James Lochhead
Adam Devoe
BROWNSTEIN HYATT FARBER SCHREK, LLP
410 17th St. 22nd Floor
Denver, Colorado 80202
jlochhead@bhfs.com
adevoe@bhfs.com

__d.,_ U.S. Mail, Postage Prepaid
__
' Hand Delivery
- - Overnight Mail
Facsimile
- - Email

Michael Creamer
GIVENS Pl.JRSLEY
601 W. Bannock
P.O. Box 2720
Boise, Idaho 83701-2720
mcc(@,givenspursley.com

e>(

U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email
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DISTRICT COURT

GOODING CO. iDAHO
FILED

C. Thomas Arkoosh, TSB #2253

CAPITOL LAW GROUP, PLLC
P.O. Box 32
Gooding, Idaho 83330
Telephone: (208) 934-8872
Facsimile: (208) 934-8873

W. Kent Fletcher, 1SB #2248
FLETCHJE1RSfft~fflfJ<9£26
P.O. Box 248

Burley,

I~'&13!3~8k,;,H

Telephone: ~208) ~7,y~2.~9........
Facsirni1c?e2-08-)-~~
A

Allorneysfor American Falls Reservoir
District #2

Attorneys.for A1inidoka Irrigation District

John A. Rosholt, ISB #1037
John K. Simpson, ISB #4242
Travis L. Thompson, JSH #6168
Paul L. Arrington, ISB #7198
BARKER ROSHOLT & SIMPSON LI,P
113 Main Avenue West, Suite 303
P.O. Box 485
Twin Falls, Idaho 83303-0485
Telephone: (208) 733-0700
Facsimile: (208) 735-2444

Attorneys for A&B Irrigation /)istrict, Burley
Irrigation District, Milner Irrigation District,
North Side Canal Company, Twin Falls Canal
Company

IN THE DISTRICT COURT OF THE FIFTH .JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
)

A&B IRRIGATION DISTRICT,
AMERICAN FALLS Rl~SERVOIR
DISTRICT #2, BURLEY IRRIGATION
DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL
COMPANY and TWIN FALLS CANAL
COMPANY,
Petitioners,

)

CASE NO. CV-2008-551

)
)
)
)

)
)

PETITIONERS' STATEMENT OF
INITIAL ISSUES

)
)
)
)

VS.

)

PETITIONERS' STATEMENT OF INITIAL ISSUES

c:

I ., II
I-vi

A

DAVID K. TUTHILL, JR., in his capacity as
Director of the Idaho Department of Water
Resources, and THE IDAHO DEPARTMENT
OF WATER RESOURCES,
Respondents.

IN THE MATTER OF DISTRIBUTION OF
WATER TO VARIOUS WATER RIGHTS
HELD BY OR FOR THE BENEFIT OF A&B
IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT,
MILNER IRRIGATION DISTRICT,
MlNIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, AND
TWIN FALLS CANAL COMPANY

)
}
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

COMES NOW, Petitioners, A&B Irrigation District ("A&B"), American FaUs Reservoir
District #2 ("AFRD#2"), Burley Irrigation District ("BID"), Milner Irrigation District
("Milner"), Minidoka Irrigation District ("MID"), North Side Canal Company ("NSCC"), and
Twin Falls Canal Company ("TFCC") (collectively hereafter referred to as the "Surface Water

Coalition", "Coalition", or "SWC"), by and through their undersigned counsel, and hereby files
this Statement ofInitial Issues for their Petition for Judicial Review previously filed with the
Court on September 11, 2008.
STATEMENT OF INITIAL ISSUES
l.

The Petitioners intend to assert the following issues on judicial review:
a.

Whether the Director erred by failing to provide for timely and lawful

administration of junior priority ground water rights to satisfy the Coalition's senior surface
water rights.
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Ciu

b.

Whether Lhe Director unconstitutionally applied the Department's

conjunctive management rules (37.03.11 et seq.) in an attempt to administer junior priority
ground water rights to satisfy the Coalition's senior surface waler rights.
c.

Whether the Director erred in failing to recognize the Coalilion's decreed

senior surface water rights for purposes of conjunctive administration.
d.

Whether the Director erred in using a "replacement water plan" process

not provided for by statute or the Department's conjunctive management rules in administration
of junior priority ground water rights.
e.

Whether the Director erred in approving "replacement water plans"

through various orders issued in 2005 and 2007 and failing to order any water to be provided to
Coalition members during those irrigation seasons.
f.

Whether the Director erred in failing to properly provide for "reasonable

carryover" water for the Coalition's use in subsequent irrigation seasons.
g.

Whether the Director erred in finding that "reasonable carryover" storage

is not required to be provided until some undeternrincd date during the following irrigation
season, hence no storage water is ever provided to "carryover" from one year to the next.
h.

Whether the Director erred in limiting Twin Falls Canal Company's

headgate deliveries to its shareholders to 5/8 miner's inch per acre when TFCC's decreed water
rights provide for 3/4 miner's inch deliveries.
I.

Whether the Director erred in using a 10% "trim line" to exclude certain

junfor priority grow1d water rights from administration.
J.

Whether the Director erred in relying upon evidence not in the record of

the contested case.
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le

Whether the Director erred in not issuing a final order in compliance with

Idaho Code§§ 67-5244 and 67-5246.
2.

Pursuant to I.R.C.P. 84(d)(5), the Coalition reserves the right to assert additional

issues and/or clarify or further specify the issues for judicial review stated herein which become
later discovered.

DATED this 25th day of September, 2008.
FLETCHER LAW OFFICE

CAPITOL LAW GROUP, PLLC

~~AfkOOsh
Attorneys.for American Falls Reservoir
District 1+2

BARKER ROSHOLT & SIMPSON

Attorneys for Minidoka Irrigation District

LLP

.~~.
John A. Rosholt
John K. Simpson
Travis L. Thompson
Paul L. ArringLon
Attorneys for A &B Irrigation District, Burley
Irrigation District, Milner irrigation District.
North Side Canal Company, Twin Falls Canal
Company
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CERTIFICATE Ol? SERVICE
I HEREBY CERTIFY that on the 25 1h day of September, 2008, 1 served true and correct
copies of the Notice ofAppeal and Petition for Judicial Review ofAgency Action upon the
following by the method indicated:
Deputy Clerk
Gooding County District Court
624 Main St.
P.O. Box 27
Gooding, Idaho 83330
Clive J. Strong
Phillip J. Rassier
Deputy Attorneys General
Idaho Department of Water Resources
P.O. Box 83720
Boise, Idaho 83 720-0098
clive.strong!@ag.idaho.gov

_ _ U.S. Mail, Postage Prepaid
~ __ Hand Delivery
Overnight Mail
Facsimile
Email
~

U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

phil.rassier(~,idwr.idaho.gov

john.homan@idwr.idaho.gov
chris.bromlcv(a)idwr.idaho.gov
Randy Budge
Candice McHugh
P.O. Box 1391
Pocatello, Idaho 83204-1391

_ _ U.S. Mail, Postage Prepaid
Hand Deli very
___ Overnight Mail
Facsimile
~Email

Sarah Klahn
William A. Hillhouse II
Kelly Snodgrass
511 16th St., Suite 500
Denver, CO 80202

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
_
Facsimile

Dean Tranmer
City of Pocatello
P.O. Rox 4169
Pocatello, Idaho 83205

_ _ U.S. Mail, Postage Prepaid
___ Hand Delivery
_ _ Overnight Mail
Facsimile
Email
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Kath] een Carr
U.S. Dept. of interior
P.O. Box 4169
Boise, Idaho 83706

U.S. Mail, Postage Prepaid
Hand Delivery
_ _ Overnight Mail
Facsimile
--~
Email

Matt Howard
U.S. Bureau of Reclamation
1150 N. Curtis Road
Boise, Idaho 83706-1234

U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
~
Email

Lyle Swank
lDWR
900 N .Skyline Dr.
Idaho Falls, T<laho 83402-6105

~ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Allen Merritt
Cindy Yenter
TDWR
1341 Fillmore SL, Suite 200
Twin Falls, Idaho 8330 l

~
U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Josephine Beeman
409 W. Jefferson
Boise, Idaho 83 702

_ _ I land Delivery

Terry Uhl ing
999 Main Street
Boise. Idaho 83702

_ _ U.S. Mail, Postage Prepaid
_ _ Overnight Mail
Facsimile
~
Email

_ _ U.S. Mail, Postage Prepaid
___ Hand Delivery
_ _ Overnight Mail
Facsimile
-~
Email
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James Tucker
ldGho Power Co.
1221 W. Idaho St
Boise, Idaho 83702

_ _ U.S. Mail, Postage Prepaid
Hand Delivery
_ _ Overnight Mail
Facsimile
-~ Email

J runes Lochhead

_ _ U.S. Mail, Postage Prepaid

Adam Devoe
410 l 7Lh St 22nd floor
Denver, Colorado 80202

--~ Hand Delivery

lv1ichael Creamer
601 W. Bannock
P.O. Box 2720
Boise, Idaho 83701-2720

·~

Overnight Mail
Facsimile
Email

_ _ U.S. Mail, Postage Prepaid
. _____ Hand Delivery
_ _ Overnight Mail
Facsimile
~ Email
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JN Tlm J>1ST1UCT COURT OF THE FJFTH JUDICIAL DIST
STATE. OF lOAllO, lN AND FOR THE COUNTY OF GOODING
)
A & B Irrigation District, Arncdcan F~1Us )
Reservoir Di.strict #2, Burley frrigation
) Case No. CV-2008-0000551
rnstrict, Milner Inigation District,
)
Minidok~& lrl"igatioca Dlstritt, No11hsi<lc
) ORDF.R STAYING PRTlTION
) UNTlL Ii'URTHER OR1lER Oli'
Canal Comp~·my, and Twin Falls Canal

Com1rnny,

.

) COURT
)

Plaiutiffs,

vs.

)
)
)

)
David T11thill, Jr. as Director of IDWR
nnd IDAHO DEPARTMJ.<~NT OF
WATl\.R Rli:SOURCES,

1)ef'C'.1ulants.

)
)
)
)
)
)

On September 5, 2008, I<laho DcparlmentofWa1er Rcsollrccs Director David R.
Tuthill, Jr, issued a. Fi11al On/er Regarding tfze Surface Water Coalition Dt.'Jivery Ct1Jl.
On September 11, 2008, the Smfoce Water Coalition filed aNotke ofAppeal and

Petition for Judicial Review ofAgency Action with this Court. However, on Scplemhcr
25, 2008, the United States Bureau of Reclamation filed a Petition for Rec:omideration
biJforc ihc Director, ln addition, the City of Pocatello filed their Response to

Ri:c!amorion 's J>efitionfor Reconsideration of the Director's Final Order on October 2,
2008. Idaho Administl'ativc l'roce<lurcs Act§ 67-5273 grnnts this Court the <\t1thorhy to
extend the time period for filing petitions and cross~pctitions for judicial review pending
\he petitioner's attempts to exhaust administrative remedies, including petitions for
r~'considcl'ation.

ORDrn S1 AY
(/:IM.SWAN1'\0tdc1slurd~r slnying.gl)mJinr;.~&b.doc
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Bnscd on the foregoing, it is HERERY ORDERED that the proceedings on
p~titions

for j11dieial review fil0d in the above-mentioned matter an~ STAY14:D pending a

tllling from the Director of the Idaho Department of Water Resources on the Petitionfiw

Rcconshkrcr!ion ancl until further order of this Court.

Dated -1?.sJ·

.

\D

1

Z.0'3'15
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CERTIFICATE OF MAILING
I hereby certify that on Friday, October 10, 2008, a true and correct copy of
the foregoing order was served by placing the same in the respective courthouse mail
boxes or by regular postal service to the following:

PHILLIP J RASSIER
Deputy Attorney General
P.O. Box 83720
BOISE, ID 83720
BARKER ROSHOLT & SIMPSON LLP
JOHN A ROSHOLT
P.O. BOX485
TWIN FALLS ID 83303-0485 ·
CAPITOL LAW GROUP, PLLC.
C. TOM .t\RKOOSH
P.O. BOX 32
GOODING ID 83330

FLETCHER LAW OFFICE
W KENT FLETCHER
P. 0. BOX248
BURLEY ID 83318
A. DEAN TRANMER
P.O. BOX 4169
POCATELLO ID 83201
GNENS PURSLEY & HUNTLEY
MICHAEL C CREAMER
PO BOX2720
BOISE ID 83701

~/__
nmYCLERK
C18

Clerk o_f the District Court
GOOdmg County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
A&B IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT,
MILNER IRRIGATION DISTRICT,
MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMP ANY and
TWIN FALLS CANAL COMPANY,

Petitioners,
vs.

DAVID R. TUTHILL, JR., in his capacity as
Director of the Idaho Department of Water
Resources, and THE DEPARTMENT OF

WATER RESOURCES,

)
)

Case No. 2008-0000551

)
)
)
)
)

PROCEDURAL ORDER
GOVERNING JUDICIAL
REVIEW OF AGENCY
DECISION BY DISTRICT
COURT

)
)
)
)
)
)
)

)
)
)

Respondents.

)
)

IN THE MATTER OF DISTRIBUTION
OF WATER TO VARIOUS WATER
RIGHTS HELD BY OR FOR THE
BENEFIT OF A&B IRRIGATION
DISTRICT, AMERICAN FALLS
RESERVOIR DISTRICT #2, BURLEY
IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE
CANAL COMPANY, AND TWIN FALLS
CANAL COMPANY

)
)
)
)
)
)
)
)
)

)
)
)
)
)

A Petition for Judicial Review has been filed in the above-entitled District Court
seeking judicial review of a final order issued by the Director of the Idaho Department of
ORDER FOR JUDICIAL REVIEW -- GOODING
G:\MSW ANK\Orders\gooding order for judicial review 551.doc
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Water Resources. A Petition for Reconsideration filed by the Bureau of Reclamation was
denied on October 10, 2008. This Order, together with Rule 84, Idaho Rules of Civil
Procedure, (I.R.C.P.), and the applicable statutes shall govern all proceedings before the
court.
1. Petition for Judicial Review or Cross-Petitions for Judicial Review; Filing
Fees: A&B Irrigation District, American Falls Reservoir District #2, Burley Irrigation
District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal
Company, and Twin Falls Canal Company (collectively referred to as the Surface Water
Coalition) filed a Petition for Judicial Review on September 11, 2008. This case was reassigned to the undersigned Judge on September 11, 2008. If not already paid, all filing
fees, if any, must be paid within seven (7) after entry of this Order. Failure to timely pay
any filing fee shall be grounds for dismissal without further notice.
2. Stays: Unless providc:d by Statute, the filing of a Petition or Cross Petition
does not automatically stay the proceedings and enforcement of the action of an agency
that is subject to the Petition. Any application or Motion for Stay must be made in
accordance with I.R.C.P. 84(m).
3. Form of Review: Pursuant to 84(e)(1 ), when judicial review is authorized by
statute, judicial review shall be based upon the record created before the Agency rather
than as a trial de nova, unless the statute or the law provides for the procedure or
standard. If the statute provides that the district court may take additional evidence upon
judicial review, it may order the same on its own motion or the motion of any party. If
the statute provides that review is de novo, the appeal shall be tried in the district court on
any and all issues, on a new record. Pursuant to I.R.C.P. 84(e)(2), the scope ofreview on
petition from an agency to the district court shall be as provided by statute.
4. Preparation of Agencv Record; Payment of Fees: Pursuant to I.R.C.P. 84(f),
when the statute provides what shall be contained in the official record of the agency
upon judicial review, the agency shall prepare the record as provided by statute.
Otherwise, the documents listed in paragraph (3) of I.R.C.P. 84(f) shall constitute the
agency record for review. Petitioner and Cross-Petitioner shall pay all fees as required
for preparation of the agency record in accordance with I.R.C.P. 84(f)(4). The clerk of
the agency in accordance with I.R.C.P. 84(f)(5) shall lodge the record with the
agency within 14 days of the entry of this Order, or no later than October 31, 2008.
Any extension in time for preparation of the agency record shall be applied for by the
agency to the district court.
5. Prenaration of Transcript, Pavment of Fee: The Court requires the
provision of a written transcript prepared from the recorded or reported proceedings. It is
the responsibility of the Petitioner (or Cross-Petitioner as the case may be) to timely
arrange and pay for preparation of all portions of the transcript reasonably necessary for
review. Pursuant to I.R.C.P. 84(g), the responsible party shall contact the agency clerk to
determine the estimated cost of the transcript, and pay the estimated cost in accordance

ORDER FOR JUDICIAL REV!EW -- GOODING
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with I.R.C.P. 84(g)(l)(A) or (2)(A) as the case may be. The transcript shall be lodged
with the agency within 14 days of the entry of this Order, or no later than October
31, 2008. The transcriber may apply to the district court for an extension of time, for
good cause shown.
6. Settlement of Transcript and Record: Pursuant to I.R.C.P. 84(j), and unless
otherwise provided by statute, upon receipt of the transcript and upon completion of the
record, the agency shall mail or deliver Notice of Lodging of Transcript and Record
to all attorneys of record or parties appearing in person and to the district court.
The parties shall have 14 days from the date of mailing of the notice to pick up a
copy of the transcript and agency record and to object to the transcript or record.
All fees for the preparation of the transcript and record shall be paid by the responsible
party at or before the pick up of the agency record and transcript. Any objection to the
record shall be determined by the agency within 14 days of the receipt of the
objection and the agency decision on the objection shall be included in the record on
petition for review. Upon the failure of the party to object within 14 days the transcript
and record shall be deemed settfod. Pursuant to I.R.C.P. 84(k), the settled record and
transcript shall be lodged with the district court within 42 days of the entry of this
Order or no later than November 28, 2008.
7. Augmentation of the Record - Additional Evidence Presented to District
Court - Remand to Agency to Take Additional Evidence: Pursuant to I.R.C.P. 84(1)
the agency record and/or transcript on review may be augmented upon motion by a party
within 21 days of the filing of the settled transcript and record in the manner prescribed
by Idaho Appellate Rule (I.AR.) 30. The taking of additional evidence by the district
court and/or agency on remand shall be governed by statute or I.R.C.P. 84(1).
8. Briefs and Memoranda: The petitioner's brief shall be filed with the clerk
within 3 5 days after lodging of the transcript and record. The respondent's brief (crosspetitioner' s brief) shall be filed within 28 days after service of petitioner's brief. The
petitioner may file a reply brief within 21 days after service of respondent's brief. The
organization and content of briefs shall be governed by I.AR. 35 and 36. Pursuant to
I.R.C.P. 84(p) only one (1) original signed brief may be filed with the court and copies
shall be served on all parties.
9. Extension of Time: Motions to extend the time for filing a brief shall be
submitted in conformity with I.AR. 34(e). All other requests for extension of time shall
be submitted in conformity with I.AR. 46.
10. Motions: All motions shall be submitted in conformity with I.R.C.P. 84(o)
and shail be heard with out oral argument uniess ordered by the court.
11. Oral Arguments: Oral argument on petition and cross-petition will be
heard on Tuesday, February 10, 2009 at 1:30 p.m. at the Gooding County
Courthouse, 624 Main Street, in Gooding, Idaho. Telephone participation will be
available by dialing 1-918-583-3445 and entering 406128 when prompted. The form
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and order of argument shall be governed by I.A.R. 37. In the event the settled
record and transcript is lodged weU in advance of the 42 day deadline, the Court
will entertain rescheduling the hearing for an earlier date upon agreement of the
parties.
12. Judgment or Decision: The Court's decision will be by written memorandum
which shall constitute the Judgment or Decision required by I.R.C.P. 84(t)(l).
13. Attorney's Fees and Costs on Appeal: Costs and attorneys fees on judicial
review shall be claimed, objected to and fixed in accordance with I.A.R. 40 and 41,
provided that only one original signed claim, objection or supporting or opposing
affidavit need be filed.
14. Remittitur: If no notice of appeal to the Idaho Supreme Court is filed within
forty-two ( 42) days after filing of the Court's written decision, the clerk shall issue a
remittitur remanding the matter to the agency as provided in I.R.C.P. 84(t)(4).
15. Failure to Comply: Failure by either party to timely comply with the
requirement of this Order or applicable provisions of the Idaho Rules of Civil Procedure
of Idaho Appellate Rules, if applicable, shall be grounds for imposition of sanctions,
including, but not limited to the allowance of attorney's fees, striking of briefs, or
dismissal of the appeal pursuant to I.R.C.P. 11 and 84(n) and I.A.R. 11.1 and 21.

Dated

fil

\"1, U/07)
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CERTIFICATE OF MAILING
I hereby certify that on Friday, October 17, 2008, a true and correct copy of
the foregoing order was served by placing the same in the respective courthouse mail
boxes or by regular postal service to the following:
egoing order was served by placing the same in the respective courthouse mail boxes or
by regular postal service to the following:
DEPARTMENT OF WATER RESOURCES,
DEPT OF ATTORNEY GENERAL
PHILLIP J RAS SIER
P.O Box 83720
STATEHOUSE MAIL
BOISE, ID 83720
BARKER ROSHOLT & SIMPSON LLP
JOHN A ROSHOLT
P.O. BOX485
TWIN FALLS ID 83303-0485
CAPITOL LAW GROUP, PLLC.
C. TOM ARKOOSH
P.O. BOX32
GOODING ID 83330
FLETCHER LAW OFFICE
W KENT FLETCHER
P. 0. BOX248
BURLEY ID 83318
A DEAN TRANMER
P.O. BOX 4169
POCATELLO ID 83201

GIVENS P1JRSLEY & HUNTLEY
MICHAEL C CREA1\1ER
POBOX2720
BOISE ID 83701
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AM'f D.ANDRU~
DEPUTY

J. TENPAS
Assistant Attorney General
and Natural Resources Division

W.GEHLERT
Resources Section

Envirnnmem and Natural Resources Division
Department of Justice
Stout Street. gtn Floor
Denver. Colorado 80294

Counsel

the lJnited States

DISTRICT COURT OF THE FIFTH .HJDICIAL DISTRICT OF
STATE OF tDAHO, IN A;ND FOR THE COVNTY OF GOODING

A&B !RR!GATlON DISTRICT
FALLS RESERVOIR
BURLEY lRRlGA.TION
. MILNER IRRIGA'T'ION
. MINIDOKA. IRRIGATION
. NORTIJ
CANAL
and T\.1/lN FALLS CANAL
COMPANY.

)
}
l
)

Case No CV 2008-0000551

)
)

Fee Category

)
)

Petitioners.

)
)

vs.

PETITION FOR .JUDICIAL RE'VIE\V

)

DAVID
TUTHILL, JR. in his capacity
as Director of the Idaho Department of
Water Resources. and the IDAHO

DEPARTMENT OF WATER
RESOURCES.
Respondents.

Petition for Judicial Review - Page 1

)
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or DISTRIBUTION
TO VARIOUS \VATER
HELD
ORFOR
A&B fRRJGATlOt>:
A?v1ERlCA.l\ FA.LLS
RESERVOIR DISTRICT
BURLFY
DISTRICT. MLNER

I
}
!
I
DISTRICT. MINIDOKA
l
DISTRICT. NORTH SIDE J
COMPANY, AND T\VIN FA.LLS )
COIV1PANY
l

COM.ES NOTE. Petitioner the t:nited States, by and through the undersigned counsel,

files this Petition seeking judicial review of a final agency action. A Si:atemem

bsw:s

the United States intends to assert in this matter will be filed within ! 4 days.
STATEMENT OF THE CASE

L

This is a civil action pursuant to Idaho Code§§ 67-5270 and 67-5279 seeking
a final order issued by the Director of the Idaho Department of\Vater

Resources. David K. T uthiH, Jr.. on Septernber 5. 2008.
2.

A hearing in the matter was held before the agency from January 16. 2008 to
5. 2008.

3.

A Stati:mcnt oflssues which the United States intends to assert will be filed with

the Court within 14 days.
JURISDICTION AND VE1'.TDD

4.

This petition is authorized by Idaho Code§§ 67-5270 and 67-5279.

5.

This Court has jurisdiction over this action pursuant to Idaho Code §§ 42-

1701/\(4) and 6i-52T2.
6.

Venue lies in this Coun pursuant to Idaho Code§ 67-5272. Petitioner the United

Petition for .Judicial Review - Page 2

business in GmJding Coumy and mvns \vatcr rights which arc delivered to wmer w;ers

,, .

The Director's Scptcrnhcr S. 2008 Final Order Regarding the
Call is a final agency action suhje::t to judicial review pursuant to Idaho Code

PJ\RTTES
8.

Petitioner, the United Stares. through the D.epartment of the Interior, Bureau of

Reclamation operates reclamation projects

by the Director's Final Order. The Bureau

Recla'rlation · s Pacific Northwest Regional Office is located at 1150 :forth Curtis Road.
83706-1134.
9.

Respondent. Idaho Department of Water Resources is a stale agency, 1.vith its main

"''"""~'"at 322

From SL Boise. Idaho. Respondent David K. TuihiJL Jr., is the director

Department

the

0.

Water Resources.

Judicial Rcvie\V is sought of the Director's September 5, 2008 Final

Regarding rhe .c;mfiu:e Water Coalition Delivery Calf.
l l.

The Department held a hearing in this mater from January 16, 2008 to February 5,

2008, which was recorded and a transcript created, which transcript should be made a part of the
agency record in this matter. Victoria Vigle, the Director's Administrative Assis+.ant. may have a
copy of the transcript. She may be reached at the Idaho Department of Water Resources. 322

Front St., P.O. Box 83720. Boise. Idaho 83720. Boise. Idaho 83720-0098. Telephone (.'.W8) 2874803. Facsimile (208) 287-6700, e-mail: vktoria. vigler'alid\vr.idaho.gov.

1"

The United States anticipates that it can reach a stipulation regarding the content
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of the

the other parties m this matter. The Lnited States

pay its necessary share

the record.
of this Petition fbr Judicial R·:view
and the other Petitioners at

DATED this

time of the filing

Agency Action has been made on
this Petition.

~,_.

day of November. '.:W08.

David W. Gehlert
Attorney. Natural Resources Sec1ion
Environment and Natural Resources Division
U.S. Department or Justice
1961 Stout Street. 8'h Floor
Denver. Colorado 80294
Phone: (303) 844-1386
Attorney for the United States of Amer:ka
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CERTTF1CATE or SERVICE
I certiJy that on this
day of November 2008. I served a true and correct copy
FOR JUD1CIA.L REVIEW as indicated below:

the

via hand ddivcrv:
District Court for Gooding County
6'l.1

Gooding,
83330
Phone: 208-934-4841

via fint dass U.S. MaH, prepaid:
David R.
Jr.
Director. lilitho Dept.
P.O.

Water Resources

Roger D.
Ling Robinson & \Va1kcr

P.O. Box 396
Rupert, ID 83350-0396
A. Dean Tranmer
City of Pocatel1o
P.O. Box 41
Pocatello, ID 83205

w.
Fletcher L.t\.V Office
p
248
Burley, ID 83318-0248

John /\. Rosholt
Travis L Thompson
Barker, Rosholt & Simpson. LLP
P.O. Box 845

Twin Falls, ID 83301
John K. Simpson

Barker, Rosholt & Simpson. LLP
P.O. Box 2139
Boise. 1D 83701-2139
Randall C. Budge
Candice :tvi McHugh
Racine Olson
Budge & Bailey, Chtd;
P.O. Box 1391
Pocatello. ID 83204-1391
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Kathleen J'vlarion Carr
Office of the Field Solicitor

C.S. Department oflntcrior
960 Broadway, Suite 400
Boise. ID 83706

Matt l Boward
BOR - PN Regional Office
1150 N. Curtis Rd., Suite WO
Boise, ID 83 706-1234
Michael
Creamer
Givens Pursley. LLP

P.O. Box 2720
Boise. TD 83701-2720
Michael S. Gilmore
Office of the Attorney General
State of Idaho
P.O. Box 83720
Boise. ID 83720-0010

C2:8

A. Hillhouse II

·Terry T. Chling
J. R. Simplot Co.

& Jankuwski. LLP

Boise. 1D 83707

Sarah A.

P.O. Box

James C. Tucker
ldaho Power Co.

of Water Resources
Dr.

Allen

Cindy Yemer
Tdaho
of\Vater Resources
Fillmore SL Suite
Twin
83301-3033
.im;cvnrnte

P. Beeman

Beeman & Associates
409 W.

rD
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P.O. Box
Boise. TD 83707
James S. Lochhead
Adam T. DeVoc
Brownstein Hyatt Farber Schreck. P.C
410 171h Street, Suite 2200

Denver. CO 80202

NOV-21-2008

14:39

303 8441350

OISTRIC f COURT

GOODING CO. iOAHO
FILED

2008 NOV 2 I PH 3: 41
RONALD J. TENPAS
Acting Assistant Attorney General
Environment and Natural Resources Division
DAVID W. GEHLERT
Natural Resources Section
Environment and Natural Resources Division
U.S. Department of Justice
1961 Stout Street, 8lh Floor
Denver, Colorado 80294
Phone: (303) 844-1386
Fax: (303) 844-1350
Counsel for the United States
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

A&B IRRIGATION DIS'TRICT
AMERICAN FALLS RESERVOIR
,,
DISTRICT #2, BURLEY IRRIOATION ,
DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRR1GATlON
DISTRICT, NORTH SIDE CANAL
COMPANY and TWIN FALLS CANAL
COMPANY,
lJNITED STATES OF AMERICA,
BUREAU OF RECLAMATION,

··.
Petitioners,

)
.)

Case No CV 2008-0000551

)
)
)
)
)
)
)
)
) ..

".\·
)

c~ETITIONER UNITED STATES'

)

INITIAL STATEMENT OF ISSUES

vs.

)

DAVID K. TUTHILL, JR., in his capacity
as Director of the Idaho Department of
Water Resources, and the IDAHO
DEPARTMENT OF WATER
RESOURCES,

)
)
)
)
)

)

)

Respondents.

)

{\

..

."•

NOV-21-2008

14:39

303 8441S::>l::1

IN THE MATIER OF DISTRIBUTION
OF WATER TO VARIOUS WATER
RIGHTS HELD BY OR FOR THE
BENEFIT OF A&B IRRIGATION
DISTRICT, AMERlCAN FALLS
RESERVOIR DISTRICT #2, BURLEY

)
)
)
)
)
)
IRRIGATION DISTRICT, MLNER
)
IRRIGATION DISTRICT, MINIDOKA
)
IRRIGATION DISTRlCT, NORTH SIDE )
CANAL COMPANY, AND TWIN FALLS )
CANAL COMPANY
)
~~--.,.-~~~~~~~~~~~-)

COMES NOW, Petitioner the United States of America on behalf of the U.S. Bureau of
Reclamation, by and through the undersigned counsel, and hereby files this Statement ofInitial

Issues for the United States' Petition for Judicial Review previously filed with the Court on
November 7, 2008.

STATEMENT OF fNITIAL ISSUES
· 1.

Petitioner the United States intends to assert the following issues on judicial

review:
a.

Whether the Director erred' by faliing to-allow carryover storage water to

be delivered for future beiieflciafuse in subsequent irrigation season(s) as
provided by the Department of Water Resdurces;'Conjunctive Management Rules
(37.03.11 et seq.) and by Reclamation contract.

b.

Whether the Director erred in failing to.require the timely replacement of

water to mitigate impacts 'to reasonable carryover storage from ground water
pumping.
c.

Whether the Director erred in shifting the burden of risk of future dry

Petitioner's United States 1 Initial Statement of::'Iasues - P.;ige 2· .
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NOV-21-2008

t-'.J.:::14

303 8441350

14:39

water years and the impacts from latent ground water pumping, from ground
water users to carryover storage users.
d.

Whether the Director erred in failing to consider that Palisades Reservoir

was authorized, built, and licensed as a multiple-year carryover storage facility.
2.

Pursuant to Id. R. Civ. P. 84(d)(5), the United States reserves the right to clarify

these issues or to assert additional issues.

DATED this

?J~Y ofNovemb~r, 2008.' ,..

Attomey,NatW'al Resources Section
Environment
Natural Resources Division
U.S. Department of Justice
1961 Stout Street, 8111 Floor

and

Denver, Colorado 80294
Phone: (303) 844-1386

Attorney

for the United States of America
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CERTIFICATE OF SERVICE
I certify that on this V't-day of November 2008, I served a true and correct copy
of the foregoing STATEMENT OF INJTIAL ISSUES as indicated below:
via facsimile:

Clerk of the District Court for Gooding County
624 Main Street
Gooding, ID 83330
Phone: 208-934-4841

via first class U.S. Mail, prepaid:

David R. Tuthill, Jr.
Director, Idaho Dept. of Water Resources
P.O. Box 83720
Boise, ID 83 720-0098

. Roger D. Ling
·. Ling Robinson & Walker
P.6. Box 396
Rupert, ID 83350-0396

C. Thomas Arkoosh
Capitol Law Group
P.O. Box 2598
Boise, ID 83701-2598

A. Dean Tranmer
City of Pocatello
P.O. Box 4169
Pocatello, ID 83205

W. Kent Fletcher
Fletcher Law Office

Kathleen Marion Carr
Office of the Field Solicitor
U.S. Department ofinterior
960 Broadway) Suite 400
Boise; ID 83706

P.O. Box 248
Burley, ID 83318-0248
John A. Rosholt
Travis L. Thompson
Barker, Rosholt & Simpson, LLP
P.O. Box 845
Twin Falls, ID 83301
John K. Simpson
Barker, Rosholt & Simpson, LLP
P.O. Box 2139
Boise, ID 83701-2139
Randall C. Budge
Candice M. McHugh
Racine Olson Nye Budge & Bailey, Chtd,
P.O. Box 1391
Pocatello, ID 83204-1391

Matt J. Howard
BOR • PN Regional Office
1150 N. Curtis Rd., Suite 100
Boise, ID 83706-1234

Michael C. Creamer
Givens Pursley, LLP
P.O. Box 2720
Boise, ID 83701-2720

Michael 'S. Gilmore
Office of the Attorney General
State ofidaho

P.O. Box 83720
Boise, ID 83 720-00 l O
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Hearing type:

Hearing Scheduled

Minutes date:
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Assigned judge:
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Maureen Newton

End time:

02 :25 PM

Minutes clerk:
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Audio tape number: DC 08-12

Prosecutor:
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Tape Counter: 13052

The Court calls the case at the time noted via telephone conference call to 1 918 583-344E
Time scheduled for a scheduling conference among the parties and the Court to discuss
briefing schedule and agency record.

Tape Counter: 207

Cancac;e McHugh for IGWA on the phone.
The Court inquires as to whether there were any objections to the State's Motion.
Sarah Klahn advises the Court that she is on line.

Tape Counter: 210

The Court will identify additional parties on line.
A & B lrrig - Mr. Simpson
Ameri Falls - Mr. Arkoosh
Burley lrrig - Mr. Simpson
Milner lrrig .
MinidoKa lrrig - Mr. Fletcher
Surface Water Coalition - Mr. Simpson
IDWR - Mr. Rassier
City of Pocatello - Ms. Klahn
Ground water - Ms. McHugh
Idaho Dairymen's - Mr. Creamer
United States - Petition for Judicial Review - Bureau of Reclamation .
not on the telephone.
Argument in this matter needs to be scheduled approximately 90 days after Jan . 23rd .

Tape Counter: 214

May 26th - Scheduled for hearing 1:30 p.m.
The Court will issue a scheduling order in this case.
Ms. McHugh comments like briefing schedule to allow for response by all parties.
Mr Arkoosh comments - wasn't present for the prior hearing .
Th<: Court comments as to the agreed upon procedure.

f 35

Date: 11 /26/2008

User: CYNTHIA

Fifth Judicial District Court - Gooding County

Time: 08:45 AM

Minutes Report

Page 2 of 2

Case: CV-2008-0000551
A _8 Irrigation District, eta!. vs. David Tuthill, etal.
Selected Items

Tape Counter: 218

The Court comments additionally - will follow the same procedure to allow the
respondents a reply to issues that may be raised in Dairymen's Response Brief.
Mr. Arkoosh comments in clarification.
Mr. Creamer comments additiona:ly.
Mr. Simpson comments re: Mitigation agreement and Idaho Dairymen's position thereon.

Tape Counter: 225

The Court comments additionally.
Recess.
End Minute Entry.
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STATEMENT OF THE CASE
I.

NATURE OF THE CASE.
This is an appeal from the Director of the Idaho Department of Water Resources'

Final Order Regarding the Surface Water Coalition Delivery Call (Sept. 5, 2008) ("Final
Order"), R. Vol. 39, p. 7381. The Final Order addressed a priority call made against junior
groundwater users who have been diverting water out-of-priority and injuring a group of senior
surface water users known as the Surface Water Coalition ("SWC"). The members of the SWC
hold contracts that allow them to use water stored in the Bureau of Reclamation's
("Reclamation") reservoirs. 1 The United States intervened in this proceeding, and now appeals
the Director's Final Order, pursuant to the Idaho Administrative Procedure Act, because the
Director's order has deprived Reclamation and its contractors of carry-over storage they are
entitled to under Conjunctive Management Rule 42, IDAPA 37.03.11.042.01.g.

II.

STATEMENT OF FACTS AND PRIOR PROCEEDINGS.
A.

The Reservoir System
Throughout the history of Reclamation's involvement with irrigation in the

Upper Snake Basin runs a constant understanding: its reservoir system "would provide insurance
against water shortage for a period of years." See Opinion Constituting Findings of Fact,
Conclusions of Law and Recommendation at 62 ("Rec. Order"), R. Vol. 37, p. 7048, 7109. The
system intended to achieve that end consists of four primary reservoirs on the Snake River,
Those contracts are not at issue in this proceeding.
UNITED STATES OPENING BRIEF - 1
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Jackson Lake Reservoir ("Jackson"), Palisades Reservoir ("Palisades"), American Falls Reservoir
("American Falls") and Lake Walcott ("Minidoka," because it was created by Minidoka Dam).
These reservoirs, which together hold more than 3.8 million acre-feet of water, were constructed
at great expense to the taxpayers and Reclamation's contractors. Jackson, the farthest upstream,
and Minidoka, the farthest downstream, were built in the early part of the 20 1h Century. That
century had barely reached its second decade when it became apparent that Jackson and
Minidoka were inadequate to provide the reliable supply of water the Upper Snake River
Valley's growing agricultural economy needed.
American Falls, the largest reservoir in the system with a capacity of 1.6 million
acre-feet, was built in 1927 to solve that water supply problem. See Rec. Order at 14, R. Vol.
37, p. 7048, 7061. Initially, Reclamation's planners were so confident that American Falls
would provide all the water needed that initially only three fourths of the reservoir's storage
space was assigned to existing irrigation projects. The remaining capacity was reserved for
development of new land. Exhibit 7001, Report of the Regional Director, p. 5 That confidence
was shattered when the 1930s ushered in an extended period of drought.
That drought led Reclamation to assign all the space in American Falls to existing
contractors in 1931. Even the use of the full capacity of American Falls could not prevent severe
water shortages from hitting the project in 1931, 1934, and 193 5. Those water shortages brought
on extensive crop losses, millions of dollars of lost revenues and laid bare the reservoir system's
greatest shortcoming: a lack of adequate carry-over storage. See id. at 5-6.
UNITED STATES OPENING BRIEF- 2
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Carry-over storage is "the unused water in a reservoir at the end of the irrigation
year which is retained or stored for future use in years of drought or low water." American Falls
Reservoir District No. 2 v. Idaho Department of Water Resources, 143 Idaho 862, 878, 154 P.3d

433, 449 (2007) ("AFRD No. 2''). Carry-over provides an assured quantity of water that will be
available for use in subsequent years. That assurance brings two important benefits: it reduces
the risk that there will be a shortage of water in subsequent dry years; and it allows Reclamation
and its contractors to plan and invest with greater certainty.
Palisades was constructed to provide the needed carry-over storage. As
Reclamation explained, "[t]he primary objective of the [Palisades Dam] project is to provide
hold-over storage during years of average or above-average precipitation for release in ensuing
dry years to lands of the Upper Snake River Valley- the area served by diversions from the river
above Milner Dam." Exhibit 7008, Palisades, Idaho Project History for 1951 and Prior Years
Volume 1, p. 15. Put another way, "Palisades was planned to provide an insurance supply of
water to lands now irrigated," in the event of multiple dry years. 2 Exhibit 7012, Nov. 2, 1954
Letter at 1. Thus, Congress authorized Palisades, and Reclamation's contractors paid for the
share of the reservoir's cost dedicated to irrigation purposes, in order to be able to store water in

21

The Idaho Legislature ultimately endorsed this insurance function. Because Palisades
was largely intended to provide water to already irrigated land, when Reclamation applied to
license its storage water right for Palisades, it sought to store more than the limit of 5 acre-foot
per acre of irrigated land then contained in LC.§§ 42-202 and 42-220. Exhibit 7016, Order
(Mar. 19, 1973), p. 1. The Idaho Legislature responded by amending I.C. § 42-220 to remove
that limit so that the storage right could be licensed. Exhibit 7015, Senate Journal, pp. 135-36.
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high runoff years for use in the inevitable and unpredictable future years of shortage.
The construction of Palisades brought in a significant increase in the system's
capacity, and ushered in the integrated operation of the reservoirs as a system. No longer would
each reservoir be operated independently; integrated operation allows for more efficient use of
storage water, and in particular, allows Reclamation to maximize the quantity of storage water
that would be carried over from wet cycles to dry cycles. Exhibit 7005, Supplemental Report on
Palisades Dam and Reservoir Project, pp. 10-11. The end result was a reservoir system which
allowed Reclamation's contractors to "invest substantially in the development and improvement
of delivery systems and [engage in] crop planning knowing that water would be available." Rec.
Order at 60, R. Vol. 37, p. 7048, 7107. Indeed, irrigation entities in the valley quickly

demonstrated the value of the insurance water provided by Palisades storage by contracting for
the right to use it.
The contractual rights to the water stored in Palisades had already been allocated
by the time ground water pumping was recognized to have significant impact on the River. Id. at
61, R. Vol. 37 at 7108. From modest beginnings fifty years ago, ground water use has expanded
to withdraw an average of approximately two million acre-feet from the aquifer a year. Id. at 12,
R. Vol. 37 at 7059. That pumping has a direct and continuing impact on the amount of water
present in the river because the river has not yet reached a "steady state." Groundwater pumping
will drain an estimated 200,000 additional acre-feet of water from the river before that steady
state is realized. Id.
UNITED STATES OPENING BRIEF-4
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Prior Proceedings.
The dawn of this century brought with it an extended period of drought. That

drought, laid on top of the groundwater pumpers' inexorable pull of water from the river, led the
SWC to ask the Director to curtail the junior groundwater users in 2005. The SWC's priority
call required the Director to implement the Department's "Rules for Conjunctive Management
of Surface and Ground Water Resources" ("CM Rules"). IDAPA §§ 37.03.11.000 37.03.11.050. Once the Director issued his first interlocutory order, the SWC challenged the
constitutionality of the CM Rules. In American Falls Reservoir Dist. No. 2 v. IDWR, 143 Idaho
862, 154 P.3d 433 (2007) (AFRD #2), the Idaho Supreme Court held that the CM Rules are
constitutional on their face.
1.

American Falls Reservoir District No. 2 v. IDWR.

One of the CM Rules the Idaho Supreme Court directly addressed was Rule 42,
the rule providing for reasonable carry-over storage. That rule establishes a number of factors
the Director may rely on to determine whether the holders of senior water rights are suffering
material injury. In particular, the Director must consider:
The extent to which the requirements of the holder of a senior-priority water right
could be met with the user's existing facilities and water supplies by employing
reasonable diversion and conveyance efficiency and conservation practices;
provided, however, the holder of a surface water storage right shall be
entitled to maintain a reasonable amount of carry-over storage to assure
water supplies for future dry years. In determining a reasonable amount of
carry-over storage, the Director shall consider the average annual rate of fill of
storage reservoirs and the average annual carry-over for prior comparable water
conditions and the projected water supply for the system.
UNITED STATES OPENING BRIEF - 5

IDAPA 37.03.11.042.01.g. (emphasis added).
The significance of Rule 42 is that it recognizes that storage water right holders
are "entitled to maintain a reasonable amount of carry-over storage to assure water supplies for
future dry years." Id.; AFRD No. 2, 143 Idaho at 878. The rule's use of the term "reasonable"
carry-over storage has two consequences. First, a senior storage right holder may not insist on
all available water, regardless of the need for that water. AFRD No. 2, 143 Idaho at 879-880.
Second, the Director has "some discretion" in determining whether the carry-over storage sought
by a senior is "reasonably necessary for future needs." Id.
The Idaho Supreme Court emphasized that the Director's discretion in
determining how much water is reasonably necessary for future needs is not unbounded:
Somewhere between the absolute right to use a decreed water right and an
obligation not to waste it and to protect the public's interest in this valuable
commodity, lies an area for the exercise of discretion by the Director. This is
certainly not unfettered discretion, nor is it discretion to be exercised without any
oversight.
143 Idaho at 880. This case provides this Court the opportunity to provide the oversight
envisioned by the Idaho Supreme Court and determine whether the Director has properly
exercised his discretion in determining the senior storage water right holders' future needs for
water.

2.

Hearing Officer Schroeder's Opinion.

The resolution of AFRD No. 2 allowed the proceedings before the Director to
move forward. On August 1, 2007, the Director appointed former Idaho Supreme Court Justice
UNITED STATES OPENING BRIEF - 6
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Gerald Schroeder as a Hearing Officer to develop the record and prepare a recommended order
for the Director's review. Hearing Officer Schroeder entered his Opinion Constituting Findings
of Fact, Conclusions of Law and Recommendation on April 29, 2008. R. Vol. 37, p. 7048.

As noted above, Hearing Officer Schroeder concluded that groundwater pumping
was depriving the river of approximately 1.8 million acre-feet of water each year, and that an
additional quantity of approximately 200,000 acre-feet would lost before the river reached
equilibrium. Rec. Order at 12, R. Vol. 37, p. 7048, 7059. He recognized that those depletions
required storage to be used earlier and more extensively than it otherwise would have, limited
the SWC's application of water during the irrigation season, and diminished the amount of carryover storage to which Reclamation and its contractors are entitled. Id. at 29-30, R. Vol. 37 at
7076-77. Further, he concluded that the adverse impact to carry-over storage constituted
material injury. Id.
Turning to how the material injury caused by junior groundwater users pumping
out-of-priority would be addressed, Hearing Officer Schroeder began his analysis by noting that
the rule "refers to dry years." Id. at 62, R. Vol. 37 at 7109 (emphasis in original). He further
observed that "[t]he element of storage as insurance against severely dry weather conditions
remains a legitimate objective." Id at 63, R. Vol. 37 at 7110. Nonetheless, he held that junior
users would not be required to provide carry-over water for use beyond the following irrigation
season. Id. Although the Hearing Officer declined to require carry-over storage to be available
to meet the needs of multiple years, he did direct that there should be sufficient carry-over
UNITED ST ATES OPENING BRIEF - 7
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allowed to "assure that ifthe following year is a year of water shortage there will be sufficient
water in storage in addition to whatever natural flow rights exist to fully meet crop needs." Rec.
Order at 62, R. Vol. 3 7 at 7109 (emphasis added).

3.

The Director's Final Order.

The Director's Final Order adopted Hearing Officer Schroeder's findings
regarding carry-over and addressed a question the Hearing Officer had declined to address:
whether a material injury to carry-over storage will be remedied in the season the injury occurs.
The Director ruled that it would not be. Final Order at 11, Conclusion of Law 16, R. Vol. 39, p.
73 81, 73 91. Although the Director noted that Farmer Director Dreher had testified that carryover water should be provided in the season the injury occurs, Id. at 5, Finding of Fact 17, R.
Vol. 39 at 7385, he did not attempt to rebut the former Director's reasoning.
Instead, the Director looked at two recent years in which shortages had been
predicted, 2006 and 2008, and observed that in those years the reservoir space held by members
of the SWC "mostly filled." Id. at Finding of Fact 20, R. Vol. 39, at 7385. He found that in
those years, water provided in the fall "would have been in excess of the amount needed for
beneficial use by members of the SWC in the season of need." Id. at 11, Conclusion of Law 15,
R. Vol. 39 at 7391. The Director apparently found the fortuity that the reservoirs had "mostly"
filled in those two years to be supported by the Hearing Officer's finding that the reservoir
system fills roughly two-thirds of the time because he concluded that "[t]o order reasonable
carry-over in the year of the injury would result in waste of the State's water resources," i.e., the
UNITED STATES OPENING BRIEF- 8

C5

loss of irrigation water to irrigation use. Id. at Conclusion of Law 16, R. Vol. 39 at 7391
(emphasis added). Thus, on the basis of two years and a rough average of the historic record, the
Director concluded that because requiring actual water to be provided in time to be physically
carried over in a reservoir would sometimes result in a loss of irrigation water, it should be
categorically prohibited.

UNITED STATES OPENING BRIEF - 9
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ISSUES PRESENTED FOR JUDICIAL REVIEW
1.

Whether the Director abused his discretion by failing to allow reasonable

carry-over storage for use in multiple years?
2.

Whether the Director abused his discretion by failing to require mitigation

of the material injury to reasonable carry-over storage in the season the injury occurs?

UNITED STATES OPENING BRIEF- 10

ARGUMENT
I.

STANDARD OF REVIEW.
Under the Idaho Administrative Procedure Act the Final Order must be remanded

upon Reclamation's showing (1) that the Final Order either (a) violates statutory or
constitutional provisions; (b) exceeds the agency's statutory authority; (c) was made upon
unlawful procedure; (d) is not supported by substantial evidence in the record; or (e) is arbitrary,
capricious, or an abuse of discretion; and (2) that the Final Order prejudices a substantial right
ofReclamation's. 3 I.C. § 67-5279(3) & (4).
In considering whether the Director has acted arbitrarily, this Court must bear in
mind that the Director's interpretation of CM Rule 42 is an issue of law. Friends of Farm to
Market v. Valley County, 137 Idaho 192, 196, 46 P.3d 9, 13 (2002). Reviewing courts generally
exercise de nova review on questions of law. See Sons and Daughters of Idaho, Inc. v. Idaho
Lottery Commission, 144 Idaho 23, 26, 156 P.3d 524, 527 (2007). Moreover, even if this Court
31

There is no question that Reclamation has suffered injury to a "substantial right."
Reclamation's storage water rights are "substantial;" they are property rights entitled to
constitutional protection. AFRD No. 2, 143 Idaho at 879; see also Nettleton v. Higginson, 98
Idaho 87, 90, 558 P.2d 1048, 1051 (1977); Murray v. Public Utilities Commission, 27 Idaho 603,
620, 150 P. 47, 50 (1915). The Director's Final Order prejudices those rights by depriving
Reclamation of water it would otherwise be entitled to store. See Rec. Order at 15, Vol. 37, p.
7048, 7062 (the reservoirs "could be filled earlier and more often if there were curtailment.");
Apart from the lack of curtailment, the Order further lessens the quantity of water available to
Reclamation by imposing a new single year limitation on carry-over and by allowing the junior
groundwater users to avoid supplying Reclamation with "wet" water. This diminishment of the
quantity of water available to Reclamation constitutes prejudice to a substantial right of
Reclamation's. See Jenkins v. State, Dep 't Of Water Resources, 103 Idaho 384, 388, 647 P.2d
1256, 1260 (1982).
UNITED STATES OPENING BRIEF -11
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were to find that the Director is entitled to some deference, that deference is appropriate only to
the extent the Director's interpretation of the Rule is "reasonable and not contrary to the express
language of the [Rule]." Id. (citing JR. Simplot Co. v. Idaho State Tax Comm 'n, 120 Idaho 849,
862, 820 P.2d 1206, 1219 (1991)). Consequently, ifthe Director has acted contrary to the
express language of the rule or based on an erroneous application oflaw, the Final Order must
be vacated and remanded to the agency. See Id.; Sagewillow, Inc. v. IDWR, 138 Idaho 831, 842,
70 P.3d 669, 680 (2003).

II.

THE FINAL ORDER'S INTERPRETATION OF THE REASONABLE CARRYOVER STORAGE PROVISIONS OF THE CONJUNCTIVE MANAGEMENT
RULES MUST BE SET ASIDE BECAUSE IT IS ARBITRARY AND
CAPRICIOUS.
CM Rule 42 confirms a storage water right holder's entitlement "to maintain a

reasonable amount of carry-over storage to assure water supplies for future dry years." ID APA
37.03.11.042.01.g. In AFRD No. 2 the Idaho Supreme Court instructed that carry-over storage
is "water in a reservoir at the end of the irrigation year which is retained or stored for future use
in years of drought or low-water." 143 Idaho at 878, 154 P.3d at 449. Thus the Idaho Supreme
Court provided four requirements for reasonable carry-over storage: carryover storage must be
(1) actual water in the reservoir; (2) at the end of the irrigation year; (3) retained or stored and
(4) available for future use in years of drought or low-water. Id. The Director's Final Order fails
on all four counts and arbitrarily and capriciously deprives Reclamation and its contractors of
reasonable carry-over storage they are entitled to under CM Rule 42.

UNITED STATES OPENING BRIEF - 12
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A.

The Final Order is Arbitrary and Capricious Because it Fails to Provide
Carry-over for Use in Subsequent Years, Contrary to the Plain Language of
the Rule.
As noted above, CM Rule 42 plainly entitles a storage water right holder to

reasonable carry-over storage "to assure water supplies for future dry years." IDAPA
37.03.11.042.01.g. (emphasis added). Under Idaho law, administrative rules and regulations
have "the force and effect of law." Mason v. Donnelly Club, 135 Idaho 581, 585 (2001). Thus,
just as with a statute, this Court is obligated to give the language of the CM rules "its plain,
obvious and rational meaning." Id. at 586, 908 (citing Thomas v. Worthington, 132 Idaho 825,
829, 979 P .2d 1183, 187 ( 1999). It cannot be disputed that "years" means more than one year.
Indeed, the Idaho Supreme Court instructed that carry-over storage is to be retained for "use in
years of drought or low water." AFRD No. 2, 143 Idaho at 878, 154 P.3d at 449 (emphasis
added).
By limiting reasonable carry-over storage to that necessary to supply water for a
single dry year the Director acted arbitrarily by failing to give "years" its "plain, obvious and
rational meaning" Mason, 135 Idaho at 586, 21 P.3d at 908; Southern California Edison Co. v.
Federal Energy Regulatory Commission, 415 F.3d 17, 22-23 (D.C. Cir. 2005). More
fundamentally, the Director lacks authority to contravene the plain language of the rule. See
Sons and Daughters of Idaho, 144 Idaho at 26, 156 P.3d at 527; JR. Simplot, 120 Idaho at 862,
820 P .2d at 1219. The rule plainly allows more than one year of carry-over. Accordingly, the
Director has acted arbitrarily and the Final Order must be remanded to the Director with
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instruction to allow "carry-over storage sufficient to assure water over a period of multiple dry
years," as the rule requires.
B.

The Director's Decision is Arbitrary and Capricious Because It Fails to
Provide Curtailment or Replacement Water in the Season the Injury Occurs.
The Director's decision not to require mitigation of the material injury in the

season the injury occurs is arbitrary and capricious because it fails to provide carry-over storage
as defined by the Idaho Supreme Court: water in the resen!oir, at the end of the irrigation year,
that may be retained or stored for use in subsequent years. Moreover, even if the Final Order
could be said to secure carry-over storage, it would have to be set aside because it is ( 1) not
supported by substantial evidence and (2) contrary to law because it assigns risk to the senior
surface water holders that Idaho law requires the junior groundwater users to bear.

1.

The Director has effectively deprived Reclamation of its right to
reasonable carry-over storage.

In AFRD No. 2 the Idaho Supreme Court recognized that carry-over storage
requires "water in a reservoir" which can be "retained or stored for future use in years of drought
or low water." 143 Idaho at 878, 154 P.3d at 449. The Director's decision to allow a material
injury to reasonable carry-over storage to be unresolved until the following spring has the
obvious effect of depriving Reclamation of the ability to store and retain in its reservoirs the very
water the Director has found Reclamation is entitled to under CM Rule 42. Rather than actual
water, the Director offers Reclamation notice of the projected shortfall in carry-over. Final
Order at 11, Conclusion of Law 16, R. Vol. 39, p. 7381, 7391. Thus, the Director has
UNITED STATES OPENING BRIEF- 14
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transformed carry-over storage from actual water to the possibility of water in the future. The
Rule, however, provides more. It entitles Reclamation and its contractors to a reasonable
amount of carry-over storage: actual water in the reservoirs that can be retained for future use.
AFRD No. 2, 143 Idaho at 878, 154 P.3d at 449. Accordingly the Final Order should be

remanded to the Director with instruction to provide water that can be retained and stored
consistent with CM Rule 42.

2.

The Director has arbitrarily assigned risk to the senior storage right
holder that Idaho law requires be assigned to the junior groundwater
users.

One important function of the doctrine of prior appropriation is to allocate risk
between senior water users and junior water users. See People ex rel. Park Reservoir Co. v.
Hinderlider, 57 P.2d 894, 895 (Colo. 1936); see also Drake v. Earhart, 2 Idaho 750, _, 23 P.

541, 542 (Id. Terr. 1890) (Idaho adopted the rule "first in time is first in right" out of necessity).
That risk is a product of "the variability and unpredictability of weather." See Rec. Order at 6, R.
Vol. 37, p. 7048, 7053. The importance of this risk allocation has been magnified over the last
twenty years as that variability has increased and brought with it even wetter wet years, and even
drier dry years. Id. This increasing variability creates a greater risk of future water shortages 4
and this risk is further exacerbated because of the Director's order limiting carryover. Pre-Filed
Expert Testimony of David A. Raff, Ph.D., p. 9, R. Vol. 26, p. 4926, 4937. The Final Order
4

Increased variability has the effect of creating a one way ratching effect - while dry years
deprive all users of water, the fixed capacity of the reservoir system limits the ability to "get that
water back" because in wet years not all excess precipitation can be stored. Id.
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must be set aside because the record does not support the Director's allocation of that risk of
future shortage between the senior surface water right holders and the junior groundwater users
and because the Director has allocated that risk in a manner that is unsanctioned by Idaho law.

a.

The Director's decision is not supported by substantial evidence.

The Director has recognized that he is obligated to remedy the material injury to
Reclamation's entitlement to reasonable carry-over storage caused by junior groundwater users'
out-of-priority diversion of water. However, he has declined to require water at the time of
injury because he believes doing would result in the loss of irrigation water to irrigation use.

Final Order at 11, Conclusion of Law 16, R. Vol. 39, p. 7381, 7391. Instead, he has offered
what amounts to a promise that the water Reclamation is entitled to under the rule will be
provided later. When it comes time to deliver on that promise, there are three possible
outcomes: (1) the reservoirs will have filled and the promise is cancelled because no replacement
water is necessary; (2) the reservoirs have not filled, but the junior water users can acquire
sufficient water to provide replacement water; or (3) the reservoirs have not filled and the junior
water users cannot acquire sufficient water to provide the replacement water they are legally
obligated to provide. Only the first of those arguably creates the "waste" preoccupying the
Director; when the reservoirs do not fill, any water actually carried over from prior years
remains in the reservoir and is not lost to irrigation use. The possibility of the third scenario
concerns Reclamation because it would deprive Reclamation of water it is legally entitled to
under the rule.
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The Director apparently believes that third scenario will never occur. See Final
Order at 4, Finding of Fact 13, R. Vol. 39, p. 7381, 7384 (noting the Hearing Officer's finding

that "it appears there will be water available somewhere"). Indeed, he declares categorically that
requiring mitigation at the time of the injury to carry-over storage "would result in waste of the
State's water resources." Id. at 11, Conclusion of Law 16, R. Vol. 39 at 7391 (emphasis added).
The record does not provide substantial evidence to support the Director's
sweeping conclusion. While the Director notes that in two recent years in which shortfalls were
predicted the reservoirs "mostly filled," the Director offers no reason to conclude those years
were anything but the product of random chance. Cf Id. at 5, Conclusion of Law 20, R. Vol. 39,
p. 7381, 7385. Similarly, while the Director notes that historically the reservoirs have filled twothirds of the time, he does not even examine whether that percentage holds true after drought
years. Cf Id., Conclusion of Law 19, R. Vol. 39 at 7385. Worse, he ignores the obvious flip
side of relying on that statement: it is tantamount to saying that in at least one-third of the years,
and possibly more often after drought years, the reservoirs would not fill and thus the carry-over
storage water would be available - and potentially necessary - for irrigation use.
Apart from the lack of support for the Director's conclusion, the record provides
two good reasons why it is unlikely that the historic record the Director relies on will be repeated
in the future. First, the evidence demonstrates that the variability in the climate is increasing and
will likely continue to increase, resulting in increasing frequencies of both very wet and very dry
years. E.g. Rec. Order at 6, R. Vol. 37, p. 7048, 7053. Second, the evidence shows that the
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effects of groundwater pumping that has already occurred has not yet been fully felt by the
system and that in the future the system will be depleted by approximately an additional 200,000
acre-feet per year. Id. at 12, R. Vol. 37, p. 7048, 7059. In short, the Final Order must be
remanded to the Director because his conclusion that providing replacement water in the season
of injury will always result in less water being available for irrigation use is not supported by
substantial evidence. E.g., Ater v. Idaho Bureau of Occupational Licenses, 144 Idaho 281, 28485, 160 P.3d 438, 441-42 (2007).
b.

The Director's allocation of risk is contrary to law.

Past Director Dreher testified to an obvious problem with allowing the out-ofpriority juniors to continue diverting and hoping that replacement water will be available in the
following year: there is a risk that no replacement water will be available.· Hearing Tr. Vol. II, p.
270, L 1-1 O; see also Rec. Order at 6, R. Vol. 37, p. 7048, 705 3. Current Director Tuthill
recognizes that risk exists. See Exhibit 7017, IDWR Press Release, p. 2. Nonetheless, he elected
to assign that risk to the senior water users and thus transferred the risk of shortage that would
otherwise be borne by the out-of-priority junior groundwater users to the senior water rights
holders. See Rec. Order at 63, Finding 13, R. Vol. 37, p. 7048, 7110 (increasing possibility that
there will be a shortage of carry-over storage "shifts the risk from junior water users to senior
users."). The Final Order must be remanded because Idaho water law does not allow that
transfer of risk.
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Former Director Dreher testified that junior water users should be required to
provide mitigation in the season of injury because Idaho law assigns junior water users the risk
of curtailment and requires that the risk seniors bear be consistent with the fact that they hold
prior rights. Hearing Tr. Vol I, p. 169 LL. 1-3, and p. 186 LL. 14-18. The former Director's
testimony is on sound legal footing. Idaho adopted the prior appropriation doctrine as a means
to deal with the scarcity of water and to provide the certainty of water supply that is needed to
support investment. See Drake v. Earhart, 2 Idaho 750, _, 23 P. 541, 542 (Id. Terr. 1890).
That certainty is provided by imposing limits on a junior's ability to divert. Junior appropriators
are entitled to divert water only when the rights of previous appropriators have been satisfied.
Beecher v. Cassia Creek Irrig. Co., 66 Idaho 1, 9, 154 P.2d 507, 510 (1944).
There are two corollaries to the rule that a junior may only take water after
seniors have been satisfied. First, a junior appropriator takes his water subject to the risk of
having his supply diminished if there is an insufficient supply of water left after the seniors have
taken their water. Hinderlider, 57 P.2d at 895. Indeed, the Final Order implicitly recognizes
that Idaho law requires juniors bear the risk of curtailment. See Final Order at 9, R. Vol. 39, p.
7381, 7389 (in times of scarcity a junior may be curtailed). Second, a senior is entitled to
remedies when a junior interferes with the senior's water use. See R. T Nahas Co. v. Hulet, 114
Idaho 23, 27, 752 P.2d 625, 629 (Idaho App. 1988). Again, the Final Order implicitly
acknowledges this principle. Indeed, the Final Order is intended to provide that remedy.
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Nonetheless, the Final Order is contrary to Idaho law because it stands both these
well-established legal propositions on their head. It allows out-of-priority junior water users to
continue diverting to the detriment of senior water users, while forcing the senior to accept the
risk of shortage. Moreover, that risk of shortage is effectively a risk that appropriate mitigation
will never be provided.
Refusing to require replacement water at the time of injury shortchanges the
storage system in exchange for an unsupported promise that water will be available next year, if
needed, and effectively punishes the senior surface water users for making use of a water supply
that is inherently variable. The Director essentially makes a leap of faith that water will always
be available for mitigation if a drought continues. This high risk approach fails to recognize that
if water for mitigation is hard to secure early in a drought, it will become increasingly more
difficult to obtain later when supplies are tighter. Moreover, the Director's position is internally
inconsistent. He argues that because of the vagaries of hydro logic conditions, it is unreasonable
to require replacement water in the year of shortage (because it might be evacuated from the
reservoir in the spring). Yet, in spite of those same vagaries, the Director makes the unsupported
assertion that replacement water will always be available in the future.
In effect, by allowing the junior water users to forego prompt remediation of the
injury caused by their out-of-priority pumping, the Director has created a system where out-ofpriority juniors will be able to fully exercise their rights while the senior water right holders run
the risk they will be left without water they are legally entitled to under both CM Rule 42 and the
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prior appropriation doctrine. Idaho water law does not tolerate that anomalous result. To the
contrary, it mandates that the juniors bear the risk of shortage and the consequences of their outof-priority diversions. Accordingly, the Final Order is arbitrary and capricious and must be
remanded to the Director with instruction that he proceed in a manner consistent with Idaho
water law.

CONCLUSION
The Director's Final Order must be remanded because it ignores the plain
language of CM Rule 42 and restricts reasonable carryover storage to that needed in one year,
regardless of circumstance. Moreover, it arbitrarily allows junior ground water users to continue
their out-of-priority diversions and escape having to mitigate the injury they have caused until
the following year and possibly forever. That decision cannot be sustained because it is not
supported by substantial evidence and is contrary to Idaho law.
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STATEMENT OF THE CASE
In 2005, seven senior surface water users 1 made a call for water alleging that junior
ground water right holders were pumping their full right from the Eastern Snake Plain Aquifer
("ESPA") resulting in depletions to Snake River reach gains and injury to their senior surface
water rights. For each of the years 2005, 2006, and 2007, the record and findings in this case are
undisputed that pumping by the junior water right holders 2 has injured the Surface Water
Coalition's senior water rights.
No water has been provided to any SWC member from junior pumpers for use during the
irrigation season when the senior rights were injured. Consequently, the process de facto
curtailed the senior right holders such that they had to "make do" with what was made available
to them from what was left over from the junior pumpers' use, while the junior water right
holders pumped their full rights unfettered. Ironically, during each of the irrigation seasons of
2005, 2006, and 2007, junior rights were under "administration" by the Director of the Idaho
Department of Water Resources to assure that the senior rights would not be curtailed but instead
receive their full water rights. Such "administration" provided no water to senior rights during
the irrigation season, and curtailed no junior pumpers. "Administration" thus resulted in senior
rights being curtailed and junior pumping interests drawing full water rights from the aquifer.
Thus, after three years of "administration," seniors received no timely water, and no juniors were
curtailed, precisely the predicament that led the seniors to make the call in the first instance.

1
The "Surface Water Coalition", "SWC", or "Coalition" is comprised of American Falls Reservoir District #2
("AFRD#2"), A&B Irrigation District ("A&B"), Burley Irrigation District ("BID"), Minidoka Irrigation District
("MID"), Milner Irrigation District ("Milner"), North Side Canal Company ("NSCC") and the Twin Falls Canal
Company ("TFCC").
2
Unless specifically provided, the use of the terms "ground water users" or "IGWA" refers to the City of Pocatello
and the Idaho Ground Water Appropriators, Inc.
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This brief details the various nimble, but illegal, pirouettes by the Director to evade
application of Idaho's prior appropriation doctrine such that the junior interests either curtailed
the use that injured the senior, or provided mitigation water in a timely manner. As discussed
herein, the Director's Final Order should be reversed and the Director should be ordered to
timely administer the Coalition's injured senior water rights.

ISSUES PRESENTED ON APPEAL
The Coalition presents the following issues on appeal. The Court should rule that the
following actions (i) violated constitutional or statutory authority; (ii) overstepped the statutory
authority of the agency; (iii) were created upon unlawful procedure; (iv) were unsupported by the
substantial evidence on the record; and/or (v) were arbitrary, capricious or an abuse of discretion.
See Idaho Code§ 67-5279(3):

A.

The Director's failure to provide timely and lawful administration of junior

priority ground water rights to satisfy the Coalition's senior surface water rights.
B.

The Director's application of the Conjunctive Management Rules in an attempt to

administer junior priority ground water rights to satisfy the Coalition's senior surface water
rights.
C.

The Director's failure to recognize and give due deference to the Coalition's

decreed senior surface water rights.
D.

The Director's creation of a "Replacement Water Plan" scheme, that is not

authorized by statute or the CM Rules and does not provide the holder of the senior water right
with an opportunity to participate in any manner prior to approval of the Replacement Water
Plan by the Director.
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E.

The Director's approval of "Replacement Water Plans" through various orders

issued in 2005 through 2008 based upon unilateral changes to standards, processes and criteria
by the Director and his failure to require that any water be provided to Coalition members during
those irrigation seasons, even though the Director found that Coalition members were suffering
material injury.
F.

The Director's stated intent to continue using the "Replacement Water Plan"

process even though the Hearing Officer found that the Director should follow the procedures for
mitigation plans and that replacement plans, as used by the Director, did not provide replacement
water in the season of need.
G.

The Director's failure to properly provide for "reasonable carryover" water for the

Coalition's use in subsequent irrigation seasons.
H.

The Director's determination that "reasonable carryover" storage is not required

unti 1an undetermined and undefined date during the following irrigation season - thus
effectively eliminating carryover storage as a consideration in a call proceeding and ensuring that
no storage water is ever provided to actually "carryover" from one year to the next.

I.

The Director's limitation on Twin Falls Canal Company's headgate deliveries to

5/8 miner's inch even though TFCC's decreed water rights provide for 3/4 miner's inch
deliveries.

J.

The Director's use of a 10% "trim line" to exclude certain junior priority ground

water rights from administration even though it is undisputed that diversions under those water
rights are materially injuring the Coalition's senior water rights.
K.

The Director's reliance on evidence not in the record of the contested case.
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L.

The Director's failure to issue a final order in compliance with Idaho Code §§ 67-

5244 and 67-5246.

FACTUAL & PROCEDURAL BACKGROUND
I.

The Coalition's Senior Priority Water Rights Are Materially Injured by Out-ofPriority Groundwater Diversions.
It is undisputed that diversions by junior priority ground water rights are depleting the

ESPA, thus impacting reach gains in the Snake River and its tributaries and materially injuring
the Coalition's senior priority surface waterrights. See R. Vol. I at 1; R. Vol. 8 at 1382-85. 3 In
addition, the Director, in adopting the Hearing Officer's Recommended Order, see R. Vol. 39 at
7382, recognized that the Coalition's "existing facilities ... are reasonable" and that there is "no
evidence of decayed or damaged systems" that "cause water to be wasted in transit," R. Vol. 37
at 7101-02. In fact, the "members of SWC monitor the use of water closely." Id. at 7103. It is
undisputed that the Coalition members divert and use water reasonably, without any unlawful
waste. R. Vol. 37 at 7101-03. In addition, it is also undisputed that the Coalition is not required
to meet some theoretical "achievable farm efficiency" before seeking administration of junior
ground water rights. Id. at 7103. The Director's determinations on these points are not
challenged. The issues before the Court, therefore, address the Director's response to the
Coalition's water delivery call, including the application of the CM Rules from 2005 through
2007. While the Director's Final Order correctly finds injury to the Coalition's senior surface
water rights, the actual implementation of the order for administration is not supported by the
law, rules or evidence in the record. To this extent, the Final Order should be set aside.

3

The Hearing Officer made this clear in the Recommended Order. See R. Vol. 37 at 7076 ("Ground water pumping
has hindered SWC members in the use of their water rights by diverting water that would otherwise go to fulfill
natural flow or storage rights"); see also fd. at 7052 ("Consumptive use from ground water pumping has resulted in
a net reduction in aquifer recharge"). The Director adopted these findings in his Final Order. See R. Vol. 39 at
7382, ~ 8.
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II.

The Director's Untimely Administration has Failed to Provide Water to the Senior
Priority Water Rights that are Being Materially Injured.
The Coalition requested that the Director administer hydraulically-connected junior

priority ground water rights on the ESPA on January 14, 2005. R. Vol. at J. In response, the
Director issued an Amended Order on May 2, 2005. 4 R. Vol. 8 at 1359. Since the issuance of
the Amended Order, which determined that the Coalition's senior water rights were being
materially injured, the Director has issued multiple orders addressing the material injury suffered
by the Coalition members and imposing mitigation requirements on the ground water users. See
R. Vol. 13 at 2424 (Supp. Order); R. Vol. 16 at 2994 (2nd Supp. Order); R. Vol. 20 at 3735 (3rd

Supp. Order); R. Vol. 21at3944 (4 1h Supp. Order); R. Vol. 23 at 4286 (5 1h Supp. Order); R. Vol.
lh

h

•

25 at 4714 (6 Supp. Order); Ex. 4600 (?1 Supp. Order).' To date, no water has been provided
to the Coalition during the irrigation season when injury is occurring and the Director's newly
created "replacement water plan" scheme has proven to be wholly ineffective, in addition to
being unlawful. Relevant to these proceedings, the Amended Order determined the following:
I.

That the Coalition's senior priority surface water rights are being

materially injured by out-of-priority ground water diversions, R. Vol. 8 at 1382-85;
2.

That the Director would not distribute water to the Coalition's licensed

and adjudicated decreed natural flow and storage water rights, but instead to a unilaterally
derived, non-adjudicated "minimum full supply" calculation based upon actual diversions
from a single cool, wet year ( 1995). R. Vol. 8 at 1379-80 & 1385;

4

The Director's initial Order, dated April 19. 2005, R. Vol. 7 at 1157, was superseded by the Amended Order.
The Director also issued an Eighth Supplemental Order on May 23, 2008 (after the hearing in this case and before
the Final Order was issued). R. Vol. 38 at 7198 (8'1i Supp. Order). No hearing was been held on this order
therefore the Coalition objects to any evidence used in this order relied upon by the Director that was not before the
Hearing Officer. See Idaho Code§§ 67-5242, 5244, 5249, 5251. The Director's findings in the 8'h Supp. Order
were not properly before the Hearing Officer andare not part of the agency record in this proceeding.
5
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3.

That the Coalition's right to carryover storage water from one season to

the next would be based on an equation created by the Director that limited the amount of
carryover that would be provided to less than the storage capacity owned by the
Coalition's entities, R. Vol. 8 at 1384;
4.

That the junior ground water users were not required to comply with the

CM Rules' procedures for mitigation plans (Rule 43), but that they could continue
pumping out-of-priority through a "replacement water plan," which the Director could
unilaterally approve without any hearing and without any opportunity for the Coalition to
meaningfully participate and protect its senior water rights; R. Vol. 8 at 1403; see also R.
Vol. 7 at 1283 & R. Vol. 9 at 1557;
5.

That certain junior ground water rights would be excluded from

administration even though the Director recognized that they were materially injuring the
Coalition's senior surface water rights, R. Vol. 8 at 1386;
What followed was three years of ineffective administration, leaving the Coalition
without any water while the ground water users continued to pump their full rights out-ofpriority. To date, even though the material injury suffered by the Coalition members has
persisted, the Director has refused to follow through with the ordered curtailment and has failed
to require that mitigation water to be provided in a timely manner for use during the irrigation
season. The Director issued seven "supplemental" orders between 2005 and 2007, each claiming
to account for the mitigation efforts of the ground water users, each claiming to recognize, at
least in part, the ongoing material injury suffered by the Coalition members and, yet, each
refusing to order curtailment while the material injury persisted.
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Each year the Director has delayed a final determination as to the ground water users'
annual mitigation obligations until months after the irrigation season - some years waiting until
the following summer (long after the water was needed for crops growing during the previous
season)! See R. Vol. 20 at 3735 (Third Supplemental Order, dated June 29. 2006, which
determined the final 2005 replacement water requirements). Such actions have diminished the
Coalition's senior priority water rights and have effectively eliminated the Director's
consideration of carryover storage in conjunctive administration. In summary, the Director's
system of conjunctive administration has completely failed to provide the Coalition members
with the certainty and legal protections that their senior priority water rights are entitled to under
Idaho law, and has allowed junior water right holders to pump at full capacity while inflicting
material injury on senior water right holders.
Several parties, including the Coalition, the U.S. Bureau of Reclamation, ground water
users and the City of Pocatello challenged the Director's Amended Order in the spring of 2005.
Over the next three years, the CM Rules were challenged as facially unconstitutional, see

AFRD#2, et al. v. IDWR, et al., 143 Idaho 862 (2007), the Director issued multiple supplemental
orders, and a hearing on the parties' petitions was held from January 18 through February 5,
2008.
The Hearing Officer, the Honorable Gerald F. Schroeder, issued an Opinion Constituting

Findings of Fact, Conclusfons of Law and Recommendation ("Recommended Order"), on April
29, 2008, R. Vol. 37 at 7048, and an Order Regarding Objections to Recommended Order, on
June 10, 2008, R. Vol. 38 at 7257. The Director then issued his Final Order on September 5,
2008. R. Vol. 39 at 7381. Although termed a "Final Order," the Director failed to fully decide
all of the issues challenged and presented at the hearing. In particular, he left for some future
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date, the issuance of an order "detailing his approach for predicting material injury to reasonable
in-season demand and reasonable carryover." R. Vol. 39 at 7386. The Director indicated that
yet another administrative hearing on that future order would be required. Id. This appeal
followed.

LEGAL STANDARDS
I.

Standard of Review on Appeal of a Final Agency Order
Any party "aggrieved by a final order in a contested case decided by an agency may file a

petition for judicial review in the district court." Sagewillow, Inc. v. IDWR, 138 Idaho 831, 835
(2003). The Court reviews the matter "based on the record created before the agency."
Chisholm v. IDWR, 142 Idaho 159, 162 (2005).

Generally, a Court is charged with deferring to an agency's decision. See Mercy Medical
Center v. Ada Cly., 146 Idaho 226, 192 P.3d l 050, 1053 (2008) (Court should not substitute its

judgment for that of the agency as to questions of fact so long as the decision is "supported by
substantial and competent evidence"); St. Joseph Reg. Med. Ctr. v. Nez Perce Cty., 134 Idaho
486, 488 (2000) (same). The Court, however, is "free to correct errors of law." Mercy Medical
Center, supra. An agency's decision must be overturned it if (a) violates "constitutional or

statutory provisions," (b) "exceeds the agency's statutory authority," (c) "was made upon
unlawful procedure," (d) "is not supported by substantial evidence in the record as a whole" 6 or
(e) "arbitrary, capricious or an abuse of discretion." Chisholm v. IDWR, 142 Idaho 159, 162
(2005) (citing ldaho Code§ 67-5279(3)). An agency action is "capricious" if it "was done
without a rational basis." American Lung Assoc. ofIdaho/Nevada v. Dept. ofAg., 142 Idaho
6

An agency's decision must be supported by "substantial evidence". Hunnicutt, supra. at 260; see also Chisolm v.
!DWR, 142 Idaho 159, 164 (2005). The "reviewing courts should evaluate whether 'the evidence supporting [the
agency's] decision is substantial." Id. at 261. The Director cannot use his discretion as a shield to hide behind a
decision that is not supported by substantial evidence. A court is not required to defer to an agency's decision that is
not supported by the record. See Evans v. Board of Comm. of Cassia Cty., 137 Idaho 428, 431 (2002).
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544, 54 7 (2006). It is "arbitrary if it was done in disregard of the facts and circumstances
presented or without adequate determining principles." Id.
As set forth below, the Director's methods and implementation of conjunctive
administration did not comport with Idaho law. The Director's failure to timely administer
junior priority ground water rights, create and approve a "replacement water plan" process, and
eliminate the right and practice to "reasonable carryover'' storage, constitutes an unconstitutional
application of the Department's CM Rules. The Court must correct these errors of law
accordingly.

II.

The Procedures for Responding to a Water Call are Well-Established Under Idaho
Law and Guide the Director's Duty to Administer Water Rights.
The procedures to be implemented in responding to a water call have been well

established through statute, case law and regulation, including the CM Rules. Drawing from the
Supreme Court's decision in AFRD#2, supra, Justice Schroeder clearly delineated these
procedures in his Recommended Order. R. Vol. 37 at 7072-75.
The purpose of administration is to distribute water by priority to senior water rights.
Stated another way, the purpose is to ameliorate material injury to a senior right caused by junior
priority rights, assuming those junior rights seek to continue to divert out-of-priority. The CM
Rule 10. I 4 defines "material injury" as the "hindrance to or impact upon the exercise of a water
right caused by the use of water by another person." See also R. Vol. 37 at 7075-76.
Importantly, any hindrance to either a natural flow or to a storage water right (including the right
to carryover storage) constitutes "material injury" that must be mitigated either through
curtailment or an approved Rule 43 mitigation plan. Id.
The holder of a senior water right initiates a water call by filing a petition, under oath,
with IDWR alleging that by reason of the junior's diversion of water, the senior is suffering
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material injury (the "initial showing"). See CM Rule 40.01; 7 AFRD#2, supra at 877. Upon
making the "initial showing," the senior is presumed to be entitled to his decreed or licensed
water right. AFRD#2, supra, at 878-79; R. Vol. 37 at 7072-73; R. Vol. 39 at 7392. This
presumption remains throughout the proceedings. In any event, the holder of the senior water
right cannot be forced to re-prove or re-adjudicate the senior water right - nor can the rules or
statutes be read to create that burden. See AFRD#2, supra at 878.
Following the initial showing, the burden then shifts to the junior water right holders to
present evidence indicating that the call is futile or to challenge, in some other constitutionally
permissible way, the senior's call. AFRD#2, supra; R. Vol. 37 at 7074; see CM Rule 42.01
(factors to be considered in determining defenses to material injury and reasonableness of water
diversions); R. Vol. 37 at 7078 ("the factors set forth in CM Ruies 42.01 are in the nature of
defenses to the claim of material injury"). For example, the holder of the junior water right may
present evidence attempting to show that the amount of water authorized will not be put to
beneficial use or is not needed by the holder of the senior water right. See R. Vol. 37 at 7083-86.
The requirement that water called away from a junior must be put to a beneficial use by a senior
is not only common sense (in that it protects from waste), but it fulfills the goals of proper
administration. Id. Thus, while the senior water right enjoys a presumption that it is entitled to
the amount of water shown in its decree or license, the junior water right is protected by the
ability to allege, and present evidence, that the requested water will be wasted or otherwise not
put to beneficial use.
In this case it is undisputed that the ground water users failed to meet their burden and
prove a valid defense to the Coalition's water delivery call.

7

The Rules for the Conjunctive Management of Swface and Ground Water Sources, IDAPA 37.03.l l ("CM Rules")

SURFACE WATER COALITION'S JOINT OPENING BRIEF

C86

ARGUMENT

I.

The Director Unconstitutionally Applied the CM Rules By Failing to Provide for
Timely Administration of Junior Priority Ground Water Rights.

From 2005 through 2007, the Director failed to provide for "timely administration" of
fil!l'.junior priority ground water rights. Accordingly, the Director's application of the CM Rules
was unconstitutional.
A.

The 2005 Irrigation Season

ln 2005, the Director issued a series of orders regarding !GW A's "replacement water
plans" - allowing hydraulically connected junior ground water rights to avoid curtailment that
year. Initially, the Director found numerous deficiencies with the various plans submitted. See
R. Vol. 9 at 1557 (Order Regarding JGWA Replacement Water Plan); & 1573 (Order Regarding
Simplot Replacement Water Request); & I 583 (Order Regarding Water Resource Coalition
Replacement Wafer Plan). The plans were approved with certain conditions, including the

following:
2.

IGWA must submit the following:
a.
Documentation that the 20,000 acre-feet of storage water
proposed for lease ... and any other storage water available or dedicated to
IOWA for replacement water is leased to the Water District 01 Rental
Pool for delivery and use as replacement water by the Coalition.

***

d.
Documentation about high lift water rights and exchanges as
follows:
i.
Copies of executed contracts to lease water rights
authorizing diversion from Snake River natural flow; and
ii.
An approved e..'<change of water rights authorizing the
exchange of water rights authorizing diversion of Snake River
natural flow, and leased by IGWA, with storage water held by the
USBR physically deliverable between Near Blackfoot and
Minidoka.
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3. The exchange must be approved under Idaho Code§ 42-240 or as a
temporary exchange under Idaho Code § 42-222A. Any temporary exchange
must be preceded by a drought declaration for all the counties in which water
will be diverted or left in the Snake River pursuant to the exchange.
R Vol. 9 at 1568-69 (emphasis added). IOWA never complied with the above conditions - no
storage water was !eased for the Coalition's use in 2005 and no exchange was ever approved by
the Department.
Despite IGWA's non-compliance (which was due on or before May 23, 2005), the
Director failed to curtail as initially ordered in 2005. See R. Vol. 8 at 1567 & 1569 (Director
assures Coalition that any failure to comply with these conditions would result in "immediate
curtailment consistent with the Director's Amended Order issued on May 2, 2005"). Instead, the
Director approved another plan on June 24, 200 - ordering the ground water users to assign
storage water to the Director to be allocated to the Coalition. R. Vol. 12 at 218 l.
In their Petition for Reconsideration of the June 24, 2005 order, the ground water users
refused to comply with the Director's requirements, claiming that its replacement water plan "did
not purport to 'dedicate' any specific source of water, or portion thereof, to meeting a 2005
replacement water obligation." R. Vol. 13 at 2358. 8 ln fact, "IGWA never has stated that it
would invariably and absolutely provide this particular water to the SWC in 2005."

9

R Vol. 13

8

Indeed, iGWA admitted that it did not have actual water to provide the Coalition at that time of the irrigation
season since "IGWA's members have other obligations that also must be met with the water suppiies it has
acquired" (namely its proposed mitigation activities in Water District No. 130). R. Vol. 13 at 2359. Former
Director Dreher's April 25, 2006 letter to IGWA 's counsel documents the various obligations junior ground water
right hoiders had and the fact they did not have sufficient water to meet all of those obligations, both to senior
surface water right holders in Water District No. 130 (nameiy Blue Lakes Trout Co. and Clear Springs Foods, Inc.)
and the Surface Water Coalition. R. VoL 21 at 3724-25.
9
In a July 8, 2005 order the Director removed the requirement for IGW A to assign the 20,000 acre-feet to the
Department for allocation to the Coalition "as a result of the increased likelihood that the exchange will be approved
and the resultant availability ofadditional storage water from the exchange with the USBR." R. Vol. 13 at 2344.
Despite the Director's belief and the so-called "increased likelihood" of an approved exchange of storage water with
the USBR, no exchange was ever approved pursuant to Idaho Code§ 42-240 in 2005.
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at 2362. Still, no curtailment was ordered, even though the Coalition received no water during
the 2005 irrigation season and continued to suffer material injury.
Although the Director ordered lGW A to provide replacement storage water for the
Coalition's use, he completely failed to implement the mandate at the time he approved IGWA's
"replacement water plan" in late June, 2005. Then, in late July, 2005, the Director issued a
Supplemental Order Amending Replacement Water Requirements. See R. Vol. 13 at 2424. In

this order the Director revised his "predicted shortages" to the Coalition members, but still
provided no water to the Coalition members - rather, it ordered that the Director would "hold"
water for use by the Coalition at some unspecified time. R. Vol. 13 at 2433. Although it was the
peak of the 2005 irrigation season, the Director continued to refuse to order that any water to
provided to the Coalition members. Rather, junior ground water rights pumped unabated and the
Director unlawfully shifted the risk of shortage to the Coalition.
Five months later, well after the irrigation season had ended, the Director issued a
Second Supplemental Order Amending Replacement Water Requirements on December 27,

2005. R. Vol. 16 at 2994. In this order the Director again revised his injury calculation for the
Coalition members in 2005 and found that TFCC has shortages of 152,200 acre-feet. Id. at
3006-07. Yet, the Director admitted that no storage water was delivered to TFCC during the
2005 irrigation season:
4. A ithough IGW A secured at least 27, 700 acre-feet of replacement water in
2005, which was the minimum amount required by the May 2 Order, only
incremental increases in reach gains resulting from the lease and non-use of
water rights held by FMC Idaho, LLC, the non-irrigation of leased lands, and
mitigation actions in Water District No. 130 were provided during the 2005
irrigation season.
R. Vol. 16 at 3007. 10
10

Although the Director found IGWA secured "at least 27,700 acre-feet" ofreplacement water in 2005, no formal
exchange pursuant to Idaho Code§ 42-240 was ever filed or approved in compliance with state law. Accordingly,
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In an apparent "after-the-fact" accommodation, the Director ordered IGW A to provide
TFCC:
with the remainder of the 27,700 acre-feet of minimum replacement water
required in 2005, that was not provided from incremental increases in reach
gains, plus an additional l 8,340 acre-feet of replacement water in 2006, subject
to the final determination of 2005 material injury, such that the remainder of
the replacement water due for 2005 material injury is provided at the beginning
of the 2006 irrigation season (March 15) in addition to the water supplies
otherwise available to the Twin Fails Canal Company.
R. Vol. 16 at 3009.

In December 2005 the Director ordered IGW A to provide the water it failed Jo secure and
provide to the Coalition for the injury that was suffered during the 2005 irrigation season by
March 15, 2006. As it turns out, no replacement storage water resulting from material injury
occurring in 2005 was actually provided to TFCC until July 17, 2006, when the Director issued
his Fourth Supplemental Order on Replacement Water Requirements for 2005, over a vear after
the Director's first injury finding for the 2005 irrigation season. R. Vol. 21 at 3944. The
Director testified that his intent was to provide replacement water "up front", Tr. P. Vol. lat 85,
but admitted at hearing that "it didn't play out that way," Id. at 98. Clearly, the water was not
provided at a time when it was needed during the 2005 irrigation season.
ln fact, in his Third Supp. Order, the Director attempted to erase the outstanding
mitigation obligation for 2005 due to the fact that the reservoirs filled prior to the !l£S. irrigation
season (2006). R. Vol. 20 at 3751 (fl38) & 3756 (if7). Stated another way, although the ground
water users did not secure the storage water as ordered in 2005, and the Director failed to order
the delivery of storage water to the Coalition in 2005, the fact that the winter of 2005-06
provided enough water to fill the Coalition's storage space for 2006 was apparently sufficient to
the Director's finding was in error since IGWA did not "secure" the storage water that it had claimed to have leased
and offered in its "replacement water plan" filed on April 29, 2005. R. Vol. 7 at 1283.
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forgive the injury to the Coalition's senior water rights that occurred during the 2005 irrigation
season. The Director's "hindsight'' approach to justify his failure to provide timely
administration in 2005 is not supported by the law.
Moreover, the Director's flawed reasoning and "after-the-fact" approach to water right
administration is illogical. lt is obvious that water provided in 2006 does not remedy an injury
that occurred in 2005. However, under the Director's scheme, juniors are allowed to pump the
entire irrigation season and deplete Snake River reach gains while the senior is provided no
water. Then, the Director gets to "wait and see" how the winter turns out before deciding
whether what he did the prior year was right or not. In the end, even when the Director finds
material injury is occurring to a senior water right, junior water rights receive the benefit and
certainty of being authorized to pump the entire irrigation season, and seniors shoulder the risk of
depleted water supplies along with the uncertainty of reduced storage heading into the winter.
The Director's approach flips the prior appropriation doctrine upside down and impermissibly
shifts the burden of water shortage to senior water rights.

B.

The 2006 Irrigation Season

Aithough the delivery call contested case was stayed for a time in the spring of 2006 the
Director did not issue an order for water right administration until June 29, 2006. In the Third
Supplemental Order Amending Replacement Water Requirements Final 2005 & Estimated 2006,

the Director found that TFCC was injured to the amount of 127,900 acre-feet for 2005. R. Vol.
20 at 3745. The Director also concluded that "there is no likely material injury to any member of
the Surface Water Coalition predicted during the 2006 irrigation season". R. Vol. 20 at 3756.
The Director made this finding on June 29, 2006, or about halfway into the irrigation season.
See Id. at 3757.
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This order was issued about three weeks after the CM Rules were declared
unconstitutional on June, 2, 2006 by Judge Wood in his summary judgment order in AFRD #2 v.

IDWR (Case No. 2005-600, Gooding County Dist. Ct.,

5th

Jud. Dist). In light of Judge Wood's

order, on June 14, 2006 the Coalition specifically requested the Director to properly administer
junior priority ground water rights pursuant to his clear legal duty under Idaho's water
distribution statutes. R. Vol. 20 at 3662. The Coalition again requested the Director to
reconsider his June 29, 2006 order and perform the administration required by Idaho law for the
2006 irrigation season. R. Vol. 21 at 3919-20. Despite these repeated requests, the Director
refused to administer any junior priority ground water rights that year. R. Vol. 21 at 3924-26 &
3929-30.

11

No opportunity to challenge the Director's orders was provided and he refused to

issue any orders further regarding administration that year.
Although the Director committed to "take such additional action as is appropriate and
consistent with Idaho law" no further water right administration occurred in 2006. R. Vol. 2 J at
4000. Similar to 2005, the Director chose to "wait out" the 2006 irrigation season without
requiring any administration or mitigation water to be provided to the Surface Water Coalition.
All the while, junior ground water users were authorized to pump their full water rights
throughout the entire 2006 irrigation season.
It was not until May 23, 2007, when the Director issued a Fifth Supplemental Order

Amending Replacement Water Requirements Final 2006 & Estimated 2007, that the Director
made his final accounting for the 2006 irrigation season. See R. Vol. 23 at 4286. Consistent
with his continued "after-the-fact" approach to administration witnessed in prior years, the
Director determined, in May 2007, that no Surface Water Coalition member was injured in
11

Instead, the Director suspended the administrative case on the Coaiition's water delivery call, and then sought
stays of Judge Wood's judgment (which were denied by both the District Court and the Idaho Supreme Court). R.
Vol. 21 at 3944 & 3999.
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2006. 12 R. Vol. 23 at 4294. The Director "surmised" no Coalition member was injured in 2006
based only upon assumptions about how those entities delivered water and operated their
projects during that irrigation season:
7. The fact that American Falls Reservoir District No. 2, North Side
Canal Company and Twin Falls Canal Company diverted less water in 2006
than the minimum full supply determined to be needed indicates that not as
much water was generally needed by those members of the Coalition in 2006
in the early irrigation season during March and April. This was likely due to
the higher than normal winter precipitation and subsequent above normal soil
moisture conditions. Or Coalition members may have sought to conserve
available storage water out of concern that supplies might not be adequate
given the above normal temperatures and below normal precipitation in the
long range forecast for August, September, and October issued periodically by
the National Weather Service Climate Prediction Center....

***

12.
While the calculation of Twin Falls Canal Company's Final 2006
Presumed Shortages and Material Injury appears as a positive number, which
would indicate material injury, Finding I 0 presumed that each member of the
Surface Water Coalition would divert its minimum full supply in 2006. Due to
conditions in 2006, see Finding 7, the Twin Falls Canal Company diverted
80,078 acre-feet less than its minimum full supply (1,075,900) and carried over
40, 162 acre-feet more than its reasonable carryover storage supply (38,400).
Therefore, as predicted in the June 29 Order, Twin Falis Canal Company was
not materially injured in 2006.
R. Vol. 23 at 4292 & 4294.
Based on his "assumptions," the Director determined (in May 2007) that no injury had
occurred during the 2006 irrigation season. Again, the process begs the question, even if the
Director had found injury for 2006, how could he have mitigated the 2006 injury in the summer
of 2007? The answer clearly is that he couldn't; and further demonstrates the arbitrary and
unlawful procedure used that year.

12

Of course administering water rights is much easier and more convenient "after the fact", and it benefits juniors
who are in no danger of curtailment under that regime. However, such a scheme provides no assurance or lawful
distribution of water to senior rights during the irrigation season. Instead, seniors bear the burden of all uncertainty
and must shoulder the risk of shortage during the irrigation season.
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C.

The 2007 Irrigation Season

With respect to the 2007 irrigation season, the Director found material injury to TFCC in
the amount of 58,914 acre-feet. R Vol. 23 at 4297. Yet, once again the Director ordered no
water to be provided to TFCC during the 2007 irrigation season. Instead, the Director
"conditionally approved" IGWA 's replacement water plan, claiming that it "will mitigate for the
predicted material injury to members of the Surface Water Coalition ... pending ongoing review
by the Director of natural flow quantifications and timely replacement water acquisitions." R.
Vol. 23 at 4302. Importantly, IGWA did not have any actual storage water to provide to TFCC
as of the date of the Director's May 23, 2007 order. Yet, the Director nonetheless authorized
junior priority ground water right holders to pump their full rights in 2007.
The Director further found he would make a "final determination of the amounts of
mitigation required and actually provided after the final accounting for surface water diversions

from the Snake River for 2007 is complete." R. Vol. 23 at 4302. In short, the Director informed
the Coalition, in May 2007, that he would not order any mitigation water to be provided until
December 2007, well after the irrigation season. The Director continued the "after-the-fact"
scheme of administration, claming that "credits" and "debits" would continue to accrue until they
cancel each other out. R. Vol. 23 at 4302-03. In other words, the Director excused the continued
depletion of the Coalition's water supply, as simply a "debit" that could be carried forward and
eventually "canceled out" when their reservoir space filled. With continued after-the-fact
administration, this was nothing more than a promise not to orovide the Coalition with any
water.
Given the Director's history of not providing water during the course of the 2005 and
2006 irrigation seasons, TFCC was forced to rent 40,000 acre-feet of water from the Water
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District 0 I Rental Pool. Since the Director had yet to order any storage water to be provided
during the irrigation season, TFCC rented "wet" water to provide to its shareholders. Tr. P. Vol.
Vlll at 1630, Ins. l 4-25 ("Realizing that the plight that we were in, we went to the water bank
and rented 40,000 acre-feet of water").
Fonner Director Dreher testified that his intent was that during the whole process he
would continually afford the opportunity to provide pertinent information that should be
considered. Tr. P. Vol. If at 275. Since climatic conditions in 2007 were hot and dry, the
Coalition managers filed affidavits with the Director on June 20, 2007 to explain their entities'
increased demand for water that season. See See R. Vol. 24 at 4432 (Billy Thompson, MID),
4443 (Ted Diehl, NSCC), 4464 (Vince Alberdi, TFCC), 4502 (Dan Temple, A&B), 4510 (Lynn
Harmon, AFRD#2), 452 l (Randy Bingham, BID) & 4529 (Walt Mullins, Milner). The Coalition
further requested an updated material injury determination from the Director. R. Vol. 23 at
4538. Director Tuthill apparently disagreed with former Director Dreher's stated intent as he
refused to consider the information from the Coalition managers and proceeded to issue a Sixth
Supplemental Order Amending Replacement Water Requirements and Order Approving IGWA 's
2007 Replacement Water Plan on July l J, 2007. R. Vol. 25 at 4714 & 4719 ("the Director stated

that the filings were outside the scope of the June 22 hearing and could not be used by the
parties during the proceeding and would not be considered by the Director in ruling on

IGWA 's 2007 Replacement Water Plan") (emphasis added).

13

In this Sixth Supp. Order, the

Director reduced the injury determination for TFCC, R. Vol. 25 at 4720, and allowed IGWA to
"underwrite" the water TFCC had already rented (and paid for) that year from the Water District

13

The Hearing Officer concluded that the Director's non-responsiveness effectively trapped the projects with less
water than needed; thus, unconstitutionally re-adjudicating the Coalition's senior water rights downward. R. Vol. 37
at 7092-94.
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0 I Rental Pool, R. Vol. 23 at 4721. 14 The Hearing Officer recognized the Director's failure to
carry out his order. R. Vol. 37 at 7069-71 ("However, the Order also provided that 'The
replacement water will be delivered to Twin Falls Canal Company as it is needed during the
irrigation season ... ,' quoting from IGWA's 2007 Replacement Water Plan. Conclusion of Law
4. That was not done.") (emphasis added). As had become the norm, the Director again failed
to provide for any administration or actual mitigation water during the 2007 irrigation season.
On December 20, 2007, the Director issued the Seventh Supplemental Order Amending

Replacement Water Requirements. See Ex. 4600. The Director stated the purpose of the order
was "to provide the parties with the most up-to-date water right accounting and obligations owed
by the Idaho Ground Water Appropriators, Inc." id. at I. The Director further adjusted his
injury calculation for TFCC downward (using the "minimum full supply," and refused to
acknowledge the calculated shortage TFCC had experienced. id. at 6,

fi

12.

15

Since TFCC did not rely upon the Director's "guarantee", the Director assumed the water
was not needed. The Director never considered whether TFCC was forced to reduce diversions
and water deliveries to its shareholders due to the fact the water supply was not available during
the irrigation season. In 2007, TFCC carried over some storage water and did not run its account
"dry." However, the Director used this fact against TFCC, by assuming the water was not
required. Again, the flawed logic and "after-the-fact" administration benefited junior priority
ground water users that were allowed to pump their full rights throughout the 2007 irrigation
season. No water was ordered to be provided during the irrigation season, and IGW A only

14

Despite this allowed "underwriting", the Director never ordered !GWA io provide the water or pay for the water
leased by TFCC during the 2007 irrigation season.
15
In this finding the Director assumed that TFCC did not need additional water during the irrigation season since it
did not rely upon the Director's "guaranteed [] full minimum supply" as set forth in the Sixth Supp. Order.
Apparently, notwithstanding the Director's previous failure to implement any order or provide any replacement
water directly to TFCC during the 2005 and 2006 irrigation seasons, TFCC was supposed to rely upon the Director's
"promise" to deliver water during the 2007 irrigation season.
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assigned 14,345 acre-feet over to TFCC on January 9, 2008 (during the administrative hearing in
this matter), months after the close of the irrigation season. R. Vol. 34

at

6431-32. As evidenced

by IGWA's filing, the 14,345 acre-feet was onlv acquired on Januarv 9. 2008 by an addendum to
a lease with the City of Pocatello. Id. at 6437-38. Admittedly, IGW A did not have the water
necessary to provide to TFCC durina the 2007 irrigation season. The Director's Seventh
Supplemental Order expressly recognized that IGWA did not have sufficient storage water

during the 2007 irrigation season to back up its so-called "guarantee". Ex. 4600 at 8. Despite
the recognized failure, no junior priority ground water right was ordered to curtail in 2007.
The Director had already allowed junior ground water users to pump their full rights even
though they could not have backed up the "guarantee" to provide actual water during the 2007
irrigation season. This "pump-first, ask questions later" process did not follow the [aw and left
the Coalition's senior water rights injured for a third consecutive irrigation season.
Based upon the evidence provided, Justice Schroeder confirmed the above facts:
The transfer from the Director to the Twin Falls Canal Company was
completed during the course of this hearing [held January 16, 2008 to February
6, 2008]. Following the pattern from 2005, rather than the water being
provided in the year it was determined to be due, it was provided in the
subsequent year.
R. Vol. 37 at 7071. In affirming the above finding the Director expressly recognized that no
water has ever been provided to the Coalition during the irrigation season from 2005 through
2007. R. Vol. 39 at 7382 ~ 8.
D.

The Director's Untimely Administration Violated Idaho Law

As set forth above, from 2005-2007 the Director failed to either curtail junior priority
ground water rights or order the delivery of mitigation water to the injured senior surface water
rights held by the Surface Water Coalition pursuant to an approved Rule 43 mitigation plan.
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Instead, the Director used a charade of "supplemental orders" to continually change his injury
determinations, approve IGW A's "replacement water plans", and wait until after the irrigation
season to order any relief - which would then be "debited" or credited" until canceled by the
filling of the reservoir system. The resulting "after-the-fact" administration was untimely under
Idaho law and constitutes an unconstitutional application of the CM Rules. Moreover, by failing
to designate his "supplemental" orders as "final" agency orders, the Director prevented the
Coaiition from challenging those decisions in district court. 16
[daho's constitution and water distribution statutes require water rights to be administered
by priority. IDAHO CONST. art. XV,§ 3; Idaho Code §§ 42-602, 607. The Director's own water
district orders, issued upon authorization of the SRBA Court, further require the watermaster to
curtail out-of-priority diversions "causing injury to senior priority water rights if not covered by
a stipulated agreement or mitigation plan approved by the Director. Ex. I 020 (Final Order

Creading Water District 120, at 5; Final Order Creating Water Disctrict 130, at 5) (emphasis
added). The CM Rules require either administration or mitigation

17

to occur durim1: the irrigation

season, not at some later date after the senior water right has already suffered the injury:
[U]pon a finding by the Director as provided in Rule 42 that material injury is
occurring, the Director, through the watermaster, shall:

a.
Regulate the diversion and use of water in accordance
with the priorities of rights of the various surface or ground water users
whose rights are included in the district ...

16

The use of a "replacement water plan" process further violates Idaho law in that it has allowed the Director to
prevent injured senior water right holders from obtaining efficient and timely judicial review of his decisions. By
not designating his orders approving "replacement water plans" as final agency actions, the Director precluded any
judicial relief on his decisions, until now, four years later.
17
With respect to the timing of providing "mitigation" under a Rule 43 Mitigation Plan, the CM Rules are clear,
water must be provided during the irrigation season. See CM Rules 43.03 .a ("Whether delivery, storage and use of
water pursuant to the mitigation plan is in compliance with Idaho law."); 43.03.b ("Whether the mitigation plan will
provide replacement water, at the time and place required by the senior-priority water right,"); 43.03.c ("Whether
the mitigation plan provides replacement water supplies or other appropriate compensation to the senior-priority
water right when needed during a time of shortage").
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b.
Allow out-of-priority diversion of water by junior-priority
ground water users pursuant to a mitigation plan that has been approved
by the Director.

CM Rule 40.01 (emphasis added).
The law does not allow the Director or watermaster to "wait and see" how the water year
turns out before administering water rights. By that time, it is too late to remedy injury that has
already occurred. Instead, the AFRD#2 Court affirmed the well-established law that requires
water right administration to occur during the irrigation season:
We agree with the district court's exhaustive analysis of Idaho's Constitutional
Convention and the court's conclusion that there be no unnecessary delays in
the delivery of water pursuant to a valid water right. Clearly, a timely
response is required when a delivery call is made and water is necessary to
respond to that call.

143 Idaho at 874 (emphasis added).
The Court affirmed Judge Wood's analysis regarding the timing of conjunctive water
right administration, where, in his June 2, 2006 Order on Summary Judgment, Judge Wood
found:
[I]n order to give any meaningful constitutional protections to a senior water
right, a delivery cail procedure must be completed consistent with the
exigencies of a growing crop during an irrigation seaso1t . ... Ultimately,
putting the senior in the position of having to redefend a decreed right in a
delivery call undermines the water right, as the process cannot be completed
consistent with the exigencies related to the irrigating of crops. Moreover, any
delay occasioned by the process impermissibly shifts the burde11 to tlte se11ior
rigltt, thus diminishing the right. The concept of time being of the essence for
a water supply for irrigation rights is one of the primary basis for the
preference system in § 3 of Article XV of the Constitution.

Order at 93 (emphasis added) (excerpts from Judge Wood's Order including his analysis of
Idaho's Constitutional Convention are attached hereto as Attachment A for the Court's
convenience).
Justice Schroeder confirmed this requirement:

SURFACE WATER COALITION'S JOINT OPENING BRIEF

23

99

2. Replacement Water has not been provided in the season of need.
When a determination is made that surface water users are suffering material
injury from ground water pumping, they are entitled to curtailment or
replacement water in the season of material injury. The theory underlying
predicting material injury and allowing replacement water as mitigation instead
of requiring curtailment is that the repiacement water will be provided in time
and in place in stages comparable to what would occur if curtailment were
ordered.

R. Vol. 37 at 7112-13.
Waiting until the end of the irrigation season, after the irrigation season, or until the
following vear to order water to be provided for injury to a senior irrigation water right is clearly
untimely administration. Yet, that is exactly what the Director did in this case. The practice
wrongly diminishes senior water rights. See Jenkins v. State Dept. of Water Resources, I 03
Idaho 384, 388 (1982) (to "diminish one's priority works an undeniable injury to that water right
holder").
Although the Director found injury to TFCC in May 2005 no water was ever delivered to
TFCC during the 2005 irrigation season. 18 With respect to 2006, although the Director found no
injury on June 29, 2006, he then failed to provide for any further administration that year and
instead waited until May 2007 to conclude the Coalition had not been injured in 2006 (based
wholly upon assumptions about how the projects were operated that year). Finally, in 2007 the
Director issued a series of orders culminating with a revised injury finding in December of that
year. lGWA was then ordered to provide water to TFCC in January 2008 for injury that had
been suffered during the 2007 irrigation season.
Since Idaho law provides for a constitutional right to timely water right administration,
the Director unconstitutionally applied the CM Rules. The Court should declare the Director's
application of the CM Rules unconstitutional and correct it accordingly.
18

Instead, storage water was provided to TFCC in July of2006.
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The Director Unconstitutionally Applied the CM Ruies in Failing to Honor the
Coalition's Decreed Senior Surface Water Rights.
Rather than requiring that the holder of the junior water rights (the ground water users)

present evidence, or challenge the material injury finding in some other "constitutionally
permissible way." the Director unilaterally determined that the Coalition members were not
entitled to the decreed quantity of their water rights. Instead of granting due deference to the
Coalition's decrees, see ldaho Code§ 42-1420 (decrees are binding as to the "nature and extent"
of the water right), the Director based his administrative efforts on the predicted "minimum"
amount of water the senior water rights would need to meet crop requirements - the so called
"minimum full supply," R. Vol. 8 at 1383-84. This act exceeded his statutory authority and
resulted in an unconstitutional application of the CM Rules. Idaho law requires IDWR, the
Director, and the watermasters to distribute water to water rights. The Director has no authority
to create a so-called "minimum full supply" and then distribute water to that standard. The
process wholly ignores the decreed elements of a senior's water right. 19
The Director used diversions from a single wet, cool year ( 1995) to set this amount. R.
Vol. 8 at l 383-84.; see also R. Vol. 37 at 7092 ("According to the Snake River Heise Natural
Flow information from 1911-2004 (exhibit 1000) J995 was in the top third of wet years ....
Basing the minimum full supply on a wet year makes it likely that material injury was
underestimated in 2005 and subsequent years,"); at 71l0 ("A conclusion of this recommendation
is that the use of the year 1995 to establish the minimum full supply of water underestimated the
amount of water necessary to meet the needs of SW C members within their water rights."). The

19

Even assuming, for argument's sake, that a "minimum full supply" is allowable, it is clear the Director
unconstitutionally applied the concept by not holdingjunior priority ground water right holders to their "minimum
full supply". Such an application of the CM Rules, by holding seniors to a "bare minimum" while juniors are
authorized to pump their full water rights clearly violates the Equal Protection clauses of the United States and Idaho
Constitutions.

SURFACE WATER COALITION'S JOINT OPENING BRIEF

25

Director asserted that, whenever the available water dipped below this "minimum full supply,"
he would order curtailment or require an approved mitigation plan. As initially conceived by the
Director, this "minimum full supply" was to be adaptive - increasing and decreasing as
conditions changed or shifted through the irrigation season(s). R. Vol. 37 at 7087; R. Vol. 23 at
5302 ("The Director will continue to monitor water supply and climate conditions through the
2007 irrigation season and issue additional orders ... or further instructions"); Tr. P. Vol. I at
179, Ins. 16-18 (former Director Dreher testifying that "We start with the minimum full supply
as the floor and provide a mechanism to adjust upwards if it's a drought year").
Contrary to the Director's process of starting at the "floor" or the "minimum" amount,
Idaho's water distribution statute expressly requires watermasters to honor and distribute water
to water rights:
It shall be the duty of said watermaster to distribute tlte waters of the
public stream, streams or water supply, ... according to the prior rights of
eaclt respectively, and to shut and fasten ... facilities for diversion of water
from such stream, streams, or water supply, when in times of scarcity of water
it is necessary so to do in order to supply the prior rights of others in such
stream or water supply ...

Idaho Code § 42-607 (emphasis added).
The above statute governs a watermaster' s duties in "clear and unambiguous terms." R. T.
Nahas Co. Hulet, 114 Idaho 23, 27 (Ct. App. 1988). The Idaho Supreme Court has further

defined the Director's obligation to administer water rights within a water district by priority as a
"clear legal duty." Musser v. Higginson, 125 Idaho 392, 395 (1994). In times of shortage,
watermasters must distribute water according to the elements and priority dates of an
"adjudication or decree." State v. Nelson, 131 Idaho 12, 16 (1998); see also Crow v. Carlson,
I 07 Idaho 461, 465 ( 1984) ("The [] decree is conclusive proof of diversion of the water, and of
application of the water to a beneficial use"). The diversion rates, or annual volume for storage
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water rights, represent quantity elements that are entitled to protection in administration. Justice
Schroeder plainly recognized the right a senior has for purposes of administration as against
junior water rights. R. Vol. 37 at 7078 ("to the extent water is available within the amount of the
water right but is diminished by junior users, the presumption favors the senior users' rights to
the water.") (emphasis added).
A watermaster's duty to administer water rights according to the plain terms of a decree

has been in place for over a century:
We think the position is correct, and we are also satisfied that in a case like this
where the decree upon its face is explicit as to the stream from which the
waters are to be distributed, that the water-master cannot be required to look
beyond the decree itself.

Stethem v. Skinner, 11 Idaho 374, 379 ( 1905).
The priority system provides certainty to water right holders and "protects and
implements established rights." Almo Water Co. v. Darrington, 95 ldaho 16, 21 (1972).
Moreover, senior water right holders are "entitled to presume that the watermaster is delivering
water to them in compliance with the governing decree." Id. In other words, the Director and
watermaster have a clear legal duty to curtail junior water rights to satisfy senior rights in times
of shortage. The Director carried this mandate forward into the orders forming Water Districts
120 and 130 for, among other purposes, conjunctive administration:
I 0. The Director concludes that the watermaster of the water district
created by this order shall perform the following duties in accordance with
guidelines, direction, and supervision provided by the Director:

* **
d.
Curtail out-of-priority diversions determined by the Director to be
causing injury to senior priority water rights if not covered by a stipulated
agreement or a mitigation plan approved by the Director.

SURFACE WATER COALITION'S JOINT OPENING BRIEF

27

~"' r .. ""'

_l ~ .

Ex. 1020 (Final Orders creating Water Districts 120 & 130, each at 5 (February 19, 2002))
(emphasis added).
The CM Ruies provide the following with respect to conjunctive administration and the
Director's obligation to distribute water to a senior's water right. See CM Rule 10.14 (material
injury is impact or hindrance to "water right"); l 0.25 ("water right" defined as the "legal right to
divert and use" water); 20.01 (CM Rules apply when there has been injury to "senior-priority
water rights"); 40.01.a (upon a finding of material injury, the Director must regulate diversions
"in accordance with the priorities of rights"); & 40.02 ("The Director, through the watermaster,
shall regulate the use of water within the water district pursuant to Idaho law and the priorities of
water rights").
The above statutes and rules are clear, the Director and watermasters must regulate and
distribute water to water rights. Noticeably absent from the CM Ruies is any definition or use of
the term "minimum full supply". Similar to the "replacement water plan" concept, infra, Part III,
the Director unilaterally created the "minimum full supply" process without any statutory or
regulatory authority. The Director has no authority to substitute a derived "minimum full
supply" concept for the elements of a decreed water right for purposes of conjunctive
administration. However, contrary to the Jaw, in this case the Director used the "minimum full
supply" analysis as a substitute for distributing water to the Coalition's decreed senior water
rights, even going so far to use it as a "cap" on the amount of water they were entitled to divert
and use as against junior ground water rights.
In the Amended Order the Director ignored the quantity elements of the Coalition's
previously decreed and licensed water rights. Instead, the Director arbitrarily determined that
their "total" diversions of natural flow and storage water in one year ( 1995) represented their
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"minimum full supply" entitled to protection in administration against junior priority ground
water rights. R. Vol. 8 at 1384-85 & 1402. The Director arrived at this calculation by
"combining" the Coalition members' natural flow and storage water rights: R. Vol. 8 at 1402
(~43). In describing the Director's derived concept, the Hearing Officer acknowledged that the

"the minimum full supply is not linked to the licensed or decreed water right or to the storage
space to which an irrigator is entitled.... The minimum full supply is intended to establish the
amount necessary to meet water needs independent of the licensed, decreed or contracted rights."
R. Vol. 37 at 7087. The Director then proceeded to use the "minimum full supply" calculations
in applying the CM Rules in administration from 2005 through 2007.
In 2007, the new Director modified the use of the "minimum full supply" concept and
applied it as a "cap" on the amount of water that the Coalition members (notably AFRD #2 and
NSCC) were able to use that year. In the Recommended Order, the Hearing Officer explained
the change in procedure in 2007 and how it was inappropriately applied and forced the
readjudication of the senior water rights. See R. Vol. 37 at 7092-95.
Using the "minimum full supply" as a cap constitutes an unconstitutional application of
the CM Rules. However, even using the "minimum full supply" as a baseline and refusing to use
the decreed water rights for administration, violates Idaho law and effects an unlawful
administrative re-adjudication of water rights that have already been licensed or judicially
determined. The law is clear regarding the "conclusive" and binding effect of prior licenses and
decrees on the Department, Director, and watermasters. See Idaho Code §§ 42-220, 1420.
First, the Idaho Supreme Court has set forth the following presumption with respect to a
senior's decreed water right:
The Rules should not be read as containing a burden-shifting provision
to make the petitioner to re-prove or re-adjudicate the right which he already
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has. . . . The presumption under Idaho law is that the senior is entitled to /tis
decreed water right, but there certainly may be some post-adjudication factors
which are relevant to the determination of how much water is actually needed.

AFRD#2, 143 Idaho at 877-78 (emphasis added).
The presumption applies to a senior's water right, not some other standard such as a
"minimum full supply" contrived by the Director. Administration of water rights according to
prior decrees and licenses requires the Director to honor all elements of those water rights. The
presumption is consistent with the law requiring juniors to prove, by clear and convincing
evidence, non-interference with senior water rights. See Jackson v. Cowan, 33 Idaho 525, 528
(192 l ); Josslyn v. Daly, 15 Idaho 137, 149 (1908); Moe v. Harger, 10 Idaho 302, 305 (1904).
Second, the Coalition is entitled to have both its natural flow water rights and its storage
water rights protected through administration. Nothing in Idaho law permits the Director's new
scheme whereby a water right holder's separate rights are melded into one for purposes of
administration against junior priority ground water rights. Although the Coalition uses both
natural flow and storage water rights, the Director failed to analyze injury by junior ground
water diversions to those separate senior rights as required by Idaho law. If a junior water right
interferes with either a senior's natural flow water or its storage water right, the junior is subject
to administration. The Director's process precludes priority administration to the Coalition's
senior storage rights by reducing their total storage space and making it simply a component of
the "minimum full supply". In addition, the concept further results in senior water right holders
being forced to exhaust nearly all of their storage water supplies in order for the Director to find
"material injury" to their "combined" supply under various natural flow and storage water
rights. 20

20

Yet, even in that situation the Director has refused to find injury. For example, in 2007 although NSCC diverted
and used approximately 750,000 acre-feet of storage water due to hot and dry conditions, the Director refused to
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Idaho law does not permit watermasters to take two water rights with differing priorities
and "combine" them into one "supply" for purposes of water right administration. Such a
system clearly is contrary to the Idaho Constitution (art. XV, § 3) and controlling water
distribution statutes (Idaho Code §§ 42-602, 607). Indeed, each water right stands on its own
and is entitled to protection from interference by junior ground water use. The Coalition's
storage water rights represent vested property right interests, and once the water is stored it
becomes private water no longer subject to diversion and appropriation. See Washington Cty.

Irr. Dist. v. Ta/boy, 66 Idaho 199, 208 (1945). Accordingly, the Coalition's separate storage
water rights are not subject to re-allocation by the Director under a "combined" use or
"minimum full supply" criteria that was adopted in the May 2, 2005 Order and carried forward
through the 2007 irrigation season. The Director's "minimum full supply" concept is without
any support in statute or rule and effectively precludes the watermasters from performing their
legal duty to administer water rights according to the "adjudication or decree". See State v.

Nelson, 131 Idaho 12, l 6 (l 998); Crow v. Carlson, 107 Idaho 461, 465 (1984); Stethem v.
Skinner, 11 Idaho 374, 379 (1905).

By not honoring the decreed elements of the Coalition's natural flow and storage water
rights, the Director unconstitutionally applied the CM Rules through the "minimum full supply"
criteria that he created. Therefore, the Court should correct this error of law on appeal.

find any injury to NSCC even though it only carried over approximately 6!,000 ace-feet (about 22,000 acre-feet less
than its ''reasonable carryover" determination).
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III.

The Director's "Replacement Water Plans" Concept Does Not Comply With the
CM Rules and is Unconstitutional. 21
A.

The Creation and Implementation of the ''Replacement Water Plan"
Concept

In response to the Coalition's request for administration filed in January, 2005, IGW A
filed an Application for Approval of Mitigation Plan, pursuant to the provisions of CM Rule 43,
on February 8, 2005. R. Vol. 1 at 126. The Department scheduled a hearing on JGWA's
Application for March 22-25, 2005. R. Vol. I at 186. On March 18, 2005, the Department
continued the hearing on IGWA's Application, to be rescheduled at a later date. R Vol. 2, p.
454. To date, more than four vears after the initial request for administration, the Department
has not held a hearing on any mitigation plan filed in response to the Coalition's request.
Rather than follow the stated procedures set forth in CM Rule 43, when the Director
issued his Orders of April ! 9, 2005 and May 2, 2005, 22 he unilaterally created a "new"
procedure, without any authority under existing law:
As required herein, the North Snake, Magic Valley, Aberdeen-American Falls,
Bingham, and Bonneviile-Jefferson ground water districts, and other entities
seeking to provide replacement water or other mitigation in lieu of curtailment,
must file a plan for providing such replacement water with the Director, to be
received in his offices not later than 5:00 pm on April 29, 2005. Requests for
extensions to file a plan for good cause will be considered on a case-by-case
basis and granted or denied based on the merits of any such individual request
for extension. The plan will be disallowed, approved, or approved with
conditions by May 6, 2005, or as soon thereafter as practicable in the event an
extension is granted as provided in the order granting the extension. A plan
that is approved or approved with conditions will be enforced by the
Department and the watermasters for Water Districts No. 120 and No. 130
through curtailment of the associated rights in the event the plan is not fully
implemented.

21

This issue is also an issue on appeal in the Spring Users' call matter. See Clear Springs, et al. v. !DWR. et al.
(Gooding County Dist. Ct., 5•h Jud. Dist. Case No. 2008-444). In addition to the reasons described in Clear Springs'
Opening Brief, and the Spring Users Join/ Repiy Brief, the Director's creation of a "replacement water plan" scheme
is arbitrary and capricious and in violation of the law, and should be rejected
22
The provisions ofthe two Orders are substantially identical as to "replacement water plans".
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R. Vol. 8 at 1404-05.
Seeking to protect their senior water rights, the Coalition filed an immediate Protest.
Objection and Motion to Dismiss "Replacement Water Plans" on May 5, 2005 on the grounds

that the Director's procedure violated due process, the provision of Rule 43 and the provisions of
the Idaho Administrative Procedures Act. R. Vol. 8 at 1507. Without providing any opportunity
for hearing, on May 6, 2005, the Director issued an Order Regarding IGWA Replacement Water
Plan that conditionally approved the plan and required lGW A to submit additional information.

R. Vol 9 at J583. IGWA submitted additional information and on June 24, 2005, again without a
hearing, the Director entered the Order Approving JGWA 's Replacement Water Plan for 2005.
R. Vol. 12 at 2174. The Order determined that the minimum amount of replacement water to be
provided by !GWA for mitigation in 2005 was 27,700 acre-feet, and that of this amount 2l,24 l
acre-feet of storage was to be leased by IGWA and assigned to IDWR for allocation to the
Coalition. This was never done. See supra, Part I.
On July 22, 2005, again without a hearing, the Director issued a Supplemental Order
Amending Replacement Water Requirements. R. Vol. 13 at 2424. The Supplemental Order

restated that the minimum amount of replacement water to be provided by IGW A for mitigation
in 2005 remained 27,700 acre-feet. 23
On May 8, 2007, lGW A submitted the Ground Water District's Replacement Water Plan
for 2007, R. Vol. 23 at 4237, which was amended after the Director issued a letter of potential

curtaiiment. See R. Vol. 23 at 4289. The Coalition filed a Protest and Motion to Dismiss the
Ground Warer Districts' Amended Joint Replacement Water Plan for 2007on May 21, 2007. R.

23

Yet, as stated above, no water was provided.
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Vol. 32 at 4262, which, among other things, demanded a hearing on the proposed replacement
plan.

24

Former Director Dreher testified at hearing that it was his intent throughout the whole
process to continually afford the opportunity of parties to provide pertinent information that
should be considered. Tr. P. Vol. II at 275. Although Director Tuthill "granted" the Coalition's
request for hearing on the replacement water plan, he apparently disagreed with the former
Director's intent and restricted the ability of the Coalition to put on evidence of its entities'
injuries - effectively eliminating the Coalition·s ability to address the adequacy of the 2007
"replacement water plan":
Based on argument raised through prior briefing and discussion at the June
5 status conference, the Director should not vacate the hearing on the 2007
Replacement Plan. The 2007 Replacement Plan was conditionally approved by
the Director upon a subsequent showing by IGWA of the Plan's ability to
provide timely, in-season replacement water and reasonable carryover water. A
hearing on the 2007 Replacement Plan is appropriate in order to provide the
Director with additional information on timely acquisitions of water and
other interested parties
the opportunity to cross-examine any witnesses
called by IGWA in support of its Plan and raise argument.

The hearing on the 2007 Replacement Plan is limited in scope to
presentation of information regarding the implementation of the Plan by
IGWA to demonstrate that timely, in season replacement water and
reasonable carryover water can be provided to members of the Surface
Water Coalition. IGWA should be prepared to identify with specificity the
water it has acquired, the quantities it has acquired, and the means by which
such water can be timely delivered to members of the Surface Water Coalition.
Based on !GWA's concerns that disclosure of its sources of water may
prejudice its subsequent acquisition, the Director may review such information
confidentially, to the extent that argument at the hearing supports such review.

24

Without a hearing, the Director issued the Fifth Supplemental Order Amending Replacement Water Requirements
dated May 23, 2007, finding a predicted 2007 in season material injury to Twin Falls Canal Company of58,9!4
acre· feet, material injury to Twin Falls' carryover storage of 38,400 acre-feet and to American Falls Reservoir
District No. 2 carryover storage of 43,017 acre-feet, approving fGWA 's replacement plan, denying the Coalition's
Motion to Dismiss, but curiously granted the Coalition's request for hearing even though the Coalition's requested
relief had been denied R. Vo!. 23 at 4286.
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The hearing 011 IGWA 's 2007 Replacement Plan will not include argument
or presentation of evidence on any other orders issued by the Director, or the
Director's method and computation of material injury.
R. Vol. 23 at 4397 (emphasis added).
In essence, the Director was more concerned about assuring compliance with his
unilateral Orders and avoiding curtailment than he was in addressing the scope of the injury and
timeliness of delivery to the senior water right holder. Consequently, and given the Director's
"pre-approval" of IGW A's plan, the hearing was not "meaningful" as it was clear the Director
had no intention of denying the plan or ordering any administration of affected junior priority
ground water rights that year. Effectively, the Director allowed the "replacement water plan"
component of administration to have priority over the protection and timely distribution of water
to senior surface water rights. 25
The limited hearing was held June 22, 2007. At the time of the hearing, the Director
refused to consider the material submitted by the Coalition and again approved lGWA 's
replacement water plan for 2007. R. Vol. 35 at 4714 & 4727.

B.

The Hearing Officer Found that the Replacement Water Plans Did Not
Follow the Procedural Steps for Mitigation Plans and did not Provide Water
in the Season of Need

In the Recommended Order, the Hearing Officer found that the replacement water plan
violated the statutes and regulations. See R. Vol. 37 at 71 11-13. He found that the replacement
water plan should go through the same procedural steps as a CM Rule 43 mitigation plan and
that water was not provided in season. Id.

25
Even when presented with evidence of injury exceeding his findings, the Director refused to consider it. See
supra.
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C.

The Director Still Plans on Using Replacement Water Plans

In the Final Order, the Director acknowledges that !GWA should file a Rule 43
mitigation plan "now that a record has been developed". R. Vol. 39 at 7373-84. However,
without citing any authority, and despite Justice Schroeder's recommendation that "a
replacement plan shou Id go through the procedural steps for approval of a mitigation plan", the
Director goes on to state that "Replacement water plans serve a necessary role in the interim
period after a delivery call is filed by a senior water user and before a record is developed upon
which juniors can base a mitigation plan". Id. Remarkably, the Director states that "Authorizing
replacement water plans ensures that the senior water user making the delivery call is made
whole during the pendencv of the proceedine: and the junior is not irreparably harmed prior to a
hearing on the call." Id. (emphasis added). The facts in this case clearly demonstrate otherwise.
Stated another way, there is no "substantial evidence" in the record to support the Director's
finding that the Coalition has been "made whole" through the use and implementation of the
newly created "replacement water plan" process.

D.

The Director's Replacement Water Plan Concept Violates the Conjunctive
Management Rules

In the May 2, 2005 Amended Order, the Director elected to forego Rule 43 mitigation
plan procedures and created a new "replacement water plan" concept. No provision was made in
the Amended Order, or any subsequent order, for a hearing on a replacement water plan prior to
at least conditional approval of the plan by the Director. 26 Effectively, the procedure set forth in
the Amended Order and subsequent Orders eliminate the right of the Coalition to address the
replacement water plans in any "timely and meaningful manner", eliminate the ability of the
26

Although the Director allowed a restricted hearing in 2007 (limited to issues regarding IOWA 's replacement
water acquisition), he had already tentatively approved lGWA 's replacement water plan, and restricted the issues
that could be addressed by the Coalition. Hence, the hearing was meaningless and did not provide any of the due
process protections required by Idaho law and CM Rule 43.
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Coalition to address concerns at a timely and meaningful hearing and fail to follow the
procedures required for Rule 43 mitigation plans set forth in the Department's CM Rules.
No statute or administrative rule allows the Department to vary from the mitigation
procedures set forth in CM Rule 43. Under CM Rule 40, the Director, through the watermasters,
is required to "regulate the diversion and use of water in accordance with the priorities of rights
of the various surface or ground water users." CM Rule 40.0l(a). The Rule specifically provides
that diversions under junior priority ground water rights are ot1(v allowed when a Rule 43
"mitigation plan" - not a "replacement water plan" - has been approved by the Director. See

also CM Rules 40.0l(b), 40.02, 40.04, 40.05 & 4i.02. Moreover, the Director's Water District
120 and 130 Orders specifically refer to "mitigation plans", not "replacement water plans". See
Exhibit 1020 (orders at 5).
Approval of a mitigation plan must follow the procedure described in CM Rule 43
requiring, among other things, notice, a right to hearing and consideration of the plan under the
procedural provisions of Idaho Code § 42-222. Since there has been no approval of a Rule 43
mitigation plan during the course of the Coalition's water call, the Director has unlawfully
allowed junior ground water rights to divert out-of-priority. The unilateral approval of such
plans violates a senior's right to due process and allows the Director to administer water rights
for particular irrigation seasons with unfettered discretion. Furthermore, without any statutory or
regulatory criteria by which to judge a "replacement water plan," the Director serves as the sole
arbiter of what qualifies and what does not. The use of a "replacement water plan" concept, with
no defined standards or processes, plainly thwarts established law.
Moreover, in practice, the Director's unilateral approval of such plans has even prevented
the Coalition from obtaining timely judicial review of his orders since he has not designated
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these approval orders as "final'' agency orders. Instead of being allowed to exercise a statutory
right to judicial review, the Coalition has been relegated to four years of administrative
purgatory, and contrary to the Director's finding, the Coalition is not, and has not been, "made
whole during the pendency of the proceeding."
The Director's replacement plan procedure must be evaluated in light of the express
provision of Idaho Code § 42-110 that grant a senior water right holder the right to divert his
water right at the point of diversion, subject, however, to all prior rights:
RIGHT TO DIVERT WATER. The proprietors of any ditch, canal or conduit,
or other works for the diversion and carriage of water, whose right relative to
the quantity of water they shall be entitled to divert by means of such works
shall have been established by any valid claim, permit, license or decree of
court, shall be entitled to such quantity measured at the point of diversion,
subject, however, to all prior rights. Water diverted from its source pursuant to
a water right is the property of the appropriator while it is lawfully diverted,
captured, conveyed, used, or otherwise physically controlled by the
appropriator.
Idaho Code § 42-110.
The Director has no legal right or authority, nor has the Director cited any legal right or
authority, that grants him the right to unilaterally create new rules and procedures without
following the provisions of the Idaho Administrative Procedures Act. See Idaho Code §§ 675201, et seq. The Director's basic argument is that use of the Rule 43 mitigation procedures is
too lengthy a process, and that in order to avoid curtailment, the Director has the right to create a
new procedure to achieve his ends. This is in spite of the fact that the Director found material
injury occurring in 2005 and 2007 and the Coalition's members received absolutely no in-

season water from the Director's use of the "replacement water plan" concept, while all junior
ground water right holders were permitted to divert without any ordered curtailment.
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E.

The Director's Replacement Water: Plan is Unconstitutional

Individual water rights are real property rights which must be afforded the protection of
due process of law before they may be taken by the state. IDAHO CONST. art. 15, § 4; Nettleton v.

Higginson, 98 Jdaho 87, 558 P.2d 1048 (1977 ),Anderson v. Cummings, 81Idaho327, 340 P.2d
l 111 (1959).

In Nettleton, supra, the Court addressed the due process requirements that are imposed on
IDWR in its administrative capacity:
The constitutional guarantee of procedural due process applies to governmental
taking of legitimate property interests within the meaning of the Fifth or
Fourteenth Amendments. It demands that if such a deprivation takes place, it
must be accompanied by some type of notice and bearing. The United States
Supreme Court . . . held that except in 'extraordinary circumstances' where
some valid governmental interest justifies the postponement of notice and
hearing, due process requires an adversary proceeding before a person can be
deprived of his property interest.

98 Idaho at 90.
In Nettleton, the Court was dealing with someone holding an unadjudicated water right,
and went on to hold that due process was satisfied for someone in his circumstances. That is not
the case at hand. In this case, IDWR is dealing with entities holding decreed and licensed water
rights. Before !DWR allows water to be taken from materially injured senior water right holders,
IDWR must afford the senior the right to an adversary hearing to be held at a "meaningful time
and in a meaningful manner". 27 See Aberdeen-Springfield Cana! Co. v. Peiper, 133 Idaho 82, 91
(1999).
An examination of the Director's replacement water plans shows:

27

As noted by the Hearing Officer, by this point in time in this proceeding, the Director should require the filing of a
Rule 43 mitigation plan and should hold a hearing on the plan. The Director has not required the filing ofa Rule 43
mitigation plan, nor has the Director attempted to schedule any hearing on such a plan. Based upon his actions and
Orders, the Director appears to plan on continually administering based upon his contrived "replacement water plan"
concept.
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I. The Director does not afford any opportunity for hearing before approving a
replacement water plan.
2. In one circumstance, 2007, the Director held a hearing after tentatively adopting
replacement water plan, but refused to allow the Coalition to present any evidence of need or
other evidence contrary to the Director's findings, and limited the scope of the Coalition's
participation to examining the legitimacy and practicality of IGWA's proposal.
As noted by the Hearing Officer, by this point in time in this proceeding, the Director
should require the filing of a Rule 43 mitigation plan and should hold a hearing on the plan. The
Director has not required the filing of a Rule 43 mitigation plan, nor has the Director attempted
to schedule any hearing on such a plan. Based upon his actions and Orders, the Director appears
to plan on continually administering based upon his contrived "replacement water plan" concept.
This is contrary to existing law.
Senior water right holders are entitled to a hearing. This was contemplated by the
Department and the legislature when CM Rule 43 was adopted. The Director cannot
constitutionally deprive senior water right holders of their property without notice and the right
to be heard. Therefore, the Director's "replacement water plan" process plainly violates Idaho
law and should be set aside.

F.

Colorado Addressed This Same Issue and Found that the State Engineer
exceeded his Authority

Fortunately, there is some guidance provided by other court decisions concerning the
"replacement water plan" concept. The Colorado Supreme Court addressed this concept in the
case of Simpson v. Bijou Irrigation Company, 69 P.3d 50 (2003).

28

There, the Colorado court

28

Colorado's water administration is organized somewhat differently than the procedure used in Idaho. However,
the Colorado legislature had given the State Engineer (the equivalent of the Director of the Idaho Department of
Water Resources) great latitude to promulgate rules to enforce the terms of compacts entered into pertaining to the
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found proposed rules which provided for the State Engineer (Colorado's equivalent to the
Director of JDWR) to authorize out-of-priority diversions requiring replacement plans in the
absence of an "augmentation plan" (Colorado's equivalent to a Rule 43 mitigation plan)
submitted pursuant to state law exceeded the Engineer's authority and were contrary to law. Id.
at 67. The Court held that the State Engineer in Colorado had no legal or constitutional authority
to deviate from the statutes, rules and Constitution of the State of Colorado and use a procedure
that did not comply with statutory and constitutional augmentation. Similarly, the Director of
ID WR has no legal or constitutional authority to deviate from the statutes, rules and Constitution
of the State of Idaho and use a procedure that does not comply with statutory and constitutional
mitigation.

IV.

The Director's Final Order Ignores the "Reasonable Carryover" Provisions of
Existing Idaho Law and the CM Rules.
Even though the CM Rules and the Supreme Court's AFRD#2 decision specifically

recognize that a senior water right holder is entitled to a "reasonable carryover" of storage water,
the Director· s Final Order has effectively written the provision out of the CM Rules contrary to
Idaho law. See R. Vol. 39 at 7384-86 & 739 l. In doing so, the Director has exceeded his

South Platte River. Colorado law gave the State Engineer the broadest latitude possible in administering water "to
encourage and develop augmentation plans" and authorized the State Engineer to "take such other reasonable action
as may be necessary in order to allow continuance of existing uses". The State Engineer interpreted this to allow
him to establish rules creating a replacement water plan concept, the term "replacement plan" being undefined by
Colorado law or rules. The Colorado Supreme Court defined a replacement plan to be "the functional equivalent of
a ·substitute supply plan' referring to the source of water that a junior or undecreed well user makes available to a
senior appropriator to offset any injury caused to the senior by the junior's or undecreed well user's out-of-priority
depletions." Simpson, 69 P.3d at 55, n. 2.
After reviewing Colorado law and administrative ruie provisions, the Colorado Supreme Court held that proposed
rules allowing the State Engineer to authorize out of priority diversions requiring replacement plans in the absence
of an augmentation plan submitted pursuant to state law were in excess of the State Engineer's statutory authority
and contrary to law. Simpson, 69 P.3d at 67.
The situation in Idaho is very similar. The Director, attempting to grant himself greater authority than that set forth
in statute or rule, fashioned a new "replacement water plan" concept exceeding any authority granted to the Director.
The Director must follow existing law and rules, and any attempt by the Director to unilaterally create new
procedures is contrary to law and outside the scope of his authority.
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statutory authority and has unconstitutionally applied the CM Rules to the Coalition's senior
storage water rights.
The Idaho Supreme Court has described storage water, and "carryover storage" as
follows:
Storage water is water held in a reservoir and is intended to assist the
holder of the water right in meeting their decreed needs. Carryover is the
unused water in a reservoir at the end of the irrigation year which is retained or
stored for future use in years of drought or !ow-water. See Rayl v. Salmon
River Canal Co., 66 Idaho 199, 157 P.2d 76 (1945). One may acquire storage
water rights and receive a vested priority date and quantity, just as with any
other water right. LC. § 42-202.

AFRD #2, 143 Idaho at 878.
The right to carry or hold over water for distribution in succeeding seasons
according to the quantities contributed, i.e., portions of live storage individual
irrigation organizations were entitled to in any given year but not drawn out by
them for their members, has twice been approved by this Court.

Rayl v. Salmon River Canal Co., 66 Idaho 199, 203-04 ( 1945) (emphasis added).
The Rayl Court identified the key role that storage serves in meeting the needs of
irrigators in future years:

But the very purpose of storage is to retain and hold for subsequent use,
direct or augmentary, hence retention is not of itself illegal nor does it deprive
the user of the right to continue to hold.
66 Idaho at 208 (emphasis added).
Carryover storage is water stored under a storage water right that is not used in the
irrigation season it is stored, but instead is "carried over" for use in "succeeding seasons" or
"years of drought or low water". See Rayl, AFRD #2, supra. Although some storage water may
not be used in the same year it is stored, it is critical for that water to be availabie for future use
to protect against drought and future dry years. The ability to store water for future use is a
fundamental component of a storage holder's water right and its ability to manage the water
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supply for the benefit of its landowners or shareholders. lf water is stored and not used that
irrigation season, the storage holder is entitled to carry that water over in its space for future use
as part of its storage water supply in subsequent irrigation seasons.
CM Rule 42.01 (g) expressly provides that "the holder of a surface water storage right

shall be entitled to maintain a reasonable amount of carry-over storage to assure water supplies
for future dry years." (Emphasis added). The plain language of the rule imposes an obligation
on the Director to provide for a "reasonable carryover" of storage water for a senior water right
holder. The AFRD #2 Court upheld the facial constitutionality of this rule. See 143 Idaho at
880. There, the Supreme Court defined carryover as "the unused water in a reservoir at the end
of the irrigation year which is retained or stored for future use in years of drought or low-water."

Id. at 878 (emphasis added); see also, e.g. R. Vol. 33 at 6306; R . Vol. 34 at 6388; Tr. P. Vol. VII
at 1607, Ins. 12-20. The Rule's requirement to protect "carryover storage" is consistent with the
Idaho Supreme Court's treatment of storage water and the fact that storage water rights are
protected from injury similar to natural flow water rights.
Storage water rights play a vital role for the Coalition's irrigation projects in southern
Idaho. The Coalition irrigation districts and canal companies rely upon storage water for their
landowners' and shareholders' irrigation needs when there is insufficient water for their natural
flow water rights. Storage water rights, particularly the right to carry water over from one year
to the next, is even more important for those Coalition members that rely upon their storage
water rights as the primarv supply of water for their projects. See R. Vol. 37 at 7054-57
(identifying the individual water rights of the Coalition members and their differences in relying
upon natural flow and storage water as a primary water suppiy).
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The need for carryover storage was thoroughly explained by the Coalition managers in
their testimony in this case. For NSCC, carryover is the lifeblood of the system "because it does
not have senior natural flow rights to satisfy early season irrigation demand. Inadequate storage
jeopardizes the entire Project." R. Vol. 33 at 6307. NSCC's manager, Ted Diehl, described the
importance of carryover storage for his project's water supply:

Q.
[BY MR. THOMPSON]: Can you describe - can you tell Justice
Schroeder what the importance of carryover storage is for North Side Canal
Company?
A.
[BY MR. DIEHL]: It's very important. And we go out of our way
and try and make sure that we carry some water over. Some years are not very
good and some years are real good. But that kind of gives us an indicator with
snowshed where we might be in water supply. And if we - if we have a good
carryover, we're relatively assured that we'll have enough water for our
farmers.
Tr. P. Vol. X at 1869, Jn. 21 to 1870, In. 6.
Carryover storage is critical for NSCC's project. For example, dry conditions in 2007
forced NSCC to use all of the 350,000 acre-feet of carryover storage from the 2006 irrigation
season and NSCC was still forced to cut their deliveries to ;-s inch per share in 2007. R. Vol. 33
at 6305-06.

29

Remarkably, however, the Director's "reasonable carryover" determination for

NSCC is 83,000 acre-feet, R. Vol. 8 at 1384 - a number that would have entirely depleted
NSCC's water supply during the 2007 irrigation season.
Vince Alberdi, TFCC's manager, testified that carryover is the "hinge between one year
and the next year." Tr. P. Vol. Vfll at 1608, lns. 7-14. At the end of the 2006 irrigation season,
TFCC had 78,562 acre-feet of storage. Tr. P. Vol. VHI at l 629-30. Yet, this proved insufficient
for the conditions in 2007 as TFCC was forced to rent an additional 40,000 acre feet that year.
29

NSCC tries to be conservative with its carryover, recognizing that "the more carryover the storage holders have
the better for all Water District I water users since it helps all storage in the system." R. Vol. 33 at 6306-07. At
time, this requires that NSCC "self-mitigate by cutting deliveries ... to provide carryover water for the next year."
Id.
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Id. Like NSCC, above, TFCC's supply would have been entirely depleted, and even more rental
water would have been required, under the Director's limited "reasonable carryover"
determination of 38,400 acre feet. See R. Vol. 11 at 1384. This number is a far cry from the
78,562 acre-feet carried over in 2006 (which proved insufficient) and the 85,000 to 90,000 acre
feet, on average, that TFCC has had available for carryover storage throughout the last 22 years.
Tr. P. Vol. Vlll at 1608, ln.15 through 1609, ln.17.
Lynn Harmon, AFRD #2's manager, reiterated the critical value of carryover storage for
his project as well. See R. Vol. 32 at 6138-39. AFRD #2 is primarily dependent upon storage
water for its project and holds a storage right for 393,500 acre-feet in American Falls Reservoir.
Aithough AFRD #2 had 107,681 acre-feet in carryover from 2006, its space only filled to
383,201 acre-feet in 2007 (about 10,000 acre-feet less than its full right). See R. Vol. 25 at 4718.
Nonetheless, AFRD #2 was forced to reduce deliveries to its landowners in 2007 and was only
left with 3,495 acre-feet in carryover storage at the end of the 2007 irrigation season. See R. Vol.
32 at 4512; Ex. 4600 at 6. Moreover, AFRD #2 was provided 8,500 acre-feet through a
mitigation agreement between the SWC and the Water Mitigation Coalition. 30 Had AFRD #2
been able to carry over more water from 2006, assuming proper administration, it is clear that
additional water would have been used in the 2007 irrigation season.
Randy Bingham, BID's manager, characterized carryover storage as "a vital part to an
adequate water supply to BID" that provides BID with "sure knowledge" that its water users will
have "that much water ... to use in the future year." R. Vol. 34 at 6388. Finally, to MID,
carryover is a "critical" factor in its planning process. R. Vol. 32 at 6129. Carryover also

30

This agreement between the SWC and Water Mitigation Coalition provides, among other things, for storage water
to be delivered for mitigation of pumping under certain junior priority ground water rights held by members oft he
Water Mitigation Coalition (J.R. Simplot, Basic American Foods, and ConAgra Foods). See R. Vol. 23 at 42994300.
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reduces the dependency on a wet winter and spring - in that "it takes less snow water to refill the
reservoir so that other water rights are full quicker." Id.; see also R. Vol. 32 at 6129 (Billy
Thompson, MrD manager, testifying that, with sufficient carryover, MID can make its deliveries
in the following irrigation season even if there is "70% or less of normal snow pack"); see also;
R. Vol. 33 at 6248 (Walt Mullins, Milner manager, testifying that with the increased uncertainty
in water supply, Milner has become more dependant on carryover to meet the needs of its water
users).
The Director ignores the law relative to storage water rights as well as the importance of
carryover, by concluding that "reasonable carryover should be provided in the season in which
the water can be put to beneficial use, not the season before." R. Vol. 39 at 7391. The Director
apparently based his conclusion upon a misinterpretation of Justice Schroeder's Recommended

Order. R. Vol. 39 at 7391, ~ 16. Whereas Justice Schroeder recommended the Coalition should
be provided "reasonable carryover" storage for one year, the Director misconstrued the statement
about "requiring curtailment to reach beyond the next irrigation season" as meaning no storage
should be provided until the following year. This was an incorrect reading of the Recommended

Order and is contrary to existing Idaho law.
Justice Schroeder clearly acknowledged the Coalition's right to "carryover storage" and
the requirement that it had to be provided during the irrigation season so that the water could
actually be carried over for use the following year: 31

5. There is a right to reasonable carryover of storage water and
there may be curtailment or a requirement of mitigation to meet that
amount. ... The logic of the ground water users' position is that it is a
31

The Coalition disputes the Hearing Officer's "one-year" limitation for carryover storage given the plain language
of the CM Rules and the Idaho Supreme Court's prior decisions recognizing water carried over is needed and can be
used in future "dry years" or "succeeding seasons". See CM Rule 42.01 (g), Rayl, 66 Idaho at 203-04. Whereas the
Director's Finai Order eviscerates the right to carryover storage even for one year, his decision plainly violates
Idaho Jaw.
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question of timing and that it places the issue of curtailment or mitigation in
the actual year of shortage, not in a prospective analysis tbat might never
develop if there is sufficient water in storage to meet irrigation needs.
However, the position advocated by IGW A and Pocatello runs contrary to the
Conjunctive Management Rules, the decision of the Idaho Supreme Court, and
the history defining the purposes of the elaborate BOR reservoir system.

* **
10.
According to the May 2, 2005 Order the initial determination
of carryover storage was to be made at the beginning of the irrigation
season to project if there would be a shortage to be addressed by
replacement water. The approach utilized by the former Director was that
early in the irrigation year a determination of would be made as to the amount
of carryover storage to which the various surface water districts were entitled.
The ground water users were obligated to contract to provide replacement
water during the irrigation season or face curtailment in the event of shortages.
The amount of replacement water was due in the current irrigation season.
R. Vol. 37 at 7106 & 7108 (underlining added).
Contrary to existing [aw and Justice Schroeder's recommendation, the Director refused to
recognize any right to "reasonable carryover" storage in his Final Order. R. Vol. 39 at 7391.
The Director wrongly found that "it is not appropriate to require junior ground water users to
provide predicted shortfalls [in carryover storage] until the spring when the water can be put to
beneficial use during the season of need." Id. The Director's finding erases the whole purpose
of "carryover storage" by not requiring water to be provided at a time when it can actually be
"carried over" to the next irrigation season. In other words, under the Director's scheme, the
Coalition is not provided with any water in a timely manner so that it can be "carried over" for
subsequent use. This finding violates Idaho law and impermissibly shifts the risk of water
shortage to the senior water right holder. Justice Schroeder explained the perils in not providing
"carryover storage" in a timely manner and how that injures the Coalition's senior water rights:
2.
A hindrance to reasonable carry-over storage constitutes
material injury. The argument has been made that storage is not a beneficial use
of water. The logic of this position is that beneficial use is the measure of a water
right, and until there is insufficient water to serve crop needs there is no

SURFACE WATER COALITION'S JOINT OPENING BRIEF

47

123

impingement on the beneficial use and no material injury to a water right. The
logic has sense to it, but fails. CM Rule l 0.14 is broad enough to encompass a
storage right, and CM Rule 42.0 l .g. sets forth the right to carryover storage in
enumerating factors that may be considered in determining if there is material
injury. Storage water is held to meet crop needs as requirements arise, and that
right is protected.

3.
Ground water pumping has hindered SWC members in the use
of their water rights by diverting water that would otherwise go to fulfill
natural flow or storage rights. Once it is established that the Snake River and
the Eastern Snake Plain Aquifer are connected the conclusion is inevitable that
withdrawal of water from the aquifer reduces flow in the Snake River .... Times
of shortage call the CM Rules into play. The evidence in this case establishes that
during recent periods of water shortage ground water pumping has affected the
quantity and timing of water available to SWC members. Natural flow rights
have been exhausted earlier and storage has been used earlier and more
extensively, limiting the application of water during the irrigation season and
diminishing the amount of carryover storage to which the surface water users are
entitled.
R. Vol. 37 at 7076.

13.
The amount of carryover to be provided by replacement has
fallen short in instances of meeting the standard of reasonable carryover. In
2007 Twin Falls Canal Company would have ended with a negative balance in its
carryover except for its prophylactic action of renting 40,000 acre-feet of water at
a cost close to $850,000. Considering the much greater dependence of other
members of SWC on storage water, cutting the margin close threatens the ability
to meet crop needs. It also shifts the risk from junior water users to senior users.
A conclusion of this recommendation is that the use of the year 1995 to establish
the minimum full supply water underestimated the amount of water necessary to
meet the needs of SWC members within their water rights. This had the collateral
effect of underestimating the amount of carryover storage that is reasonable to
meet future crop needs.
R. Vol. 37 at 71 iO.
In addition to Justice Schroeder's analysis, former Director Karl Dreher confirmed the
requirement and right to carry storage water over to the next year. In the event junior ground
water users provided mitigation water to prevent injury to the Coalition's "reasonable
carryover", instead of curtailment, the former Director explained the water was required up front.
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not the following year, since they were receiving the benefit of out-of-priority diversions the
irrigation season injury was found:

Q.
[BY MR. BROMLEY]: And for purposes of reasonable carryover,
when, under your methods, were you envisioning that to be owed or due?

A.
[BY MR. DREHER]: Certainly, during the irrigation season prior
to the subsequent year. So in 2005 the amount for reasonable carryover would
have been due during that irrigation season so that both sides, the ground water
folks and the surface water folks, would know going into 2006 what they had.
And at least my intent was that if the amount necessary to provide
reasonable carryover was not provided in 2005, that there would be some level
of curtailment in 2006. And I couldn't have made that determination unless
the replacement water was provided up front.

Tr. P. Vol. I at 103, lns. 11-25.
In discussing the reasonable carryover provisions in his May 2, 2005 Order, former
Director Dreher specifically recognized that carryover allows the Coalition managers to "plan for
future needs to supply" and that, "as a component of their planning process ... reasonable
carryover must be supplied in that prior irrigation season." See Tr. P. Vol. lI, at 269 ln.3 to 270,
ln. l 0. Such a requirement allows the managers to better understand "a minimum carryover they
would have going into the storage season so that they could plan for next year's water supply."

Id. Former Director Dreher also acknowledged the need to have that water provided during the
irrigation season to protect the senior storage water rights and the future use of that water:
Q. And without-without some identifiable carryover, those
managers in planning would face greater uncertainties as to what next year's
water supply would be; correct?

A. Yeah, that's correct. And the reason for that is because if - if you
wait untii the subsequent irrigation year- in the case of the May 2nd Order, it
would be the year 2006. If you wait till 2006 to attempt to provide reasonable
carryover, there may or may not be water available to provide. So that's why I
felt it was important that the carryover storage to be provided for 2006, be
provided during the irrigation season of 2005.
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Id.
Contrary to the fonner Director's explained requirement in the prior orders and Justice
Schroeder's recommendation, the Director's Final Order erases the injuring junior ground water
users' obligation to provide "carryover storage'' in a timely manner. In addition, the Director
attempted to justify his "new" procedure by a standard not provided for in the law, an after-thefact "mostly filled" analysis. The Director claimed that since the reservoirs "mostly filled" in
2006 and 2008,

32

it is "appropriate" to determine "reasonable carryover in the season" that it is

needed. The Director fails to provide any legal support for his "mostly filled" standard for
determining whether or not mitigation will be required. Nor does the Director provide any
guidance as to what exactly constitutes "mostly filled," such that junior ground water users can
avoid administration. By allowing the junior water rights to continue depleting the aquifer and
reach gains, waiting to determine whether the reservoirs "mostly fill," the Director has erased the
"reasonable carryover" 33 provisions from the CM Rules and placed the Coalition's senior water
rights in jeopardy of continued material injury.
Furthermore, by waiting until the next irrigation season to make a "reasonable carryover"
determination, the Director deprives the senior and junior water rights of their ability to plan
ahead for a potential dry year and to minimize the impacts of administration on the junior and
senior water rights. Rather than providing storage water for "reasonable carryover" as required,
the holder of the junior water right is left to hope that the reservoirs "mostly fill" so that

32

Information relating to the 2008 irrigation season (which occurred after the hearing and after the Recommended
Order was issued, including the storage levels of the reservoirs in the upper snake system, was not part of the record
in this case. As such, the Director erred in relying on any information from the 2008 water year in his Final Order.
See IDAPA 37.0l.01.650.01 ("The agency shall maintain an official record for each contested case and ... based its
decision in a contested case on the official record for that case"); iDAPA 37.01.01.712 ("Findings of fact must be
based exclusively on the evidence in the record of the contested case and on matters officially noticed in that
proceeding");
JJ Water supplied in the current irrigation season - rather than the prior fall - cannot be termed "carryover." See
AFRD#2, supra.
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curtailment can be evaded. If the reservoirs don't "mostly filL" however, the holder of the junior
water right is left with very few options as the planning horizon has been compressed into the
day of need. During dry years, there may not be water available to rent for mitigation, or the
price may be too high, leaving the junior with no choice but to curtail. However, since the
effects of curtailment will not be fully realized during that irrigation season, the senior water
right will be left with an insufficient water supply for yet another season. This "wait and hope
for the best" method of administration fails to provide any certainty to the materially injured
senior water right and is inconsistent with the requirements under Idaho water law. Of course
under the Director's "new" scheme as outlined in the Final Order, junior ground water users
benefit because they have no obligation to secure "reasonable carryover" before they turn on the
pumps for the irrigation season.
The Director's failure to recognize and provide for "reasonable carryover" in a timely
manner violates existing law and constitutes an unconstitutional application of the CM Rules to
the Coalition's senior storage water rights. Whereas the Idaho Supreme Court, Justice
Schroeder, and the former Director have all identified the legal right and purpose for "carryover
storage" in administering junior priority ground water rights, the current Director has charted a
new course not authorized by law. Therefore, this Court should reverse the Director's
"reasonable carryover" determination in the Final Order.
V.

TFCC's Decreed Water Rights Provide For 3/4 Inch Per Share Water Deliveries
and the Evidence Does Not Support the Director's 5/8 Inch Finding.
The Hearing Officer's determination, which was adopted by the Director in the Final

Order, that TFCC's deliveries should be calculated at 5/8 inch at the headgate, instead of 3/4

inch, is not supported by the substantial evidence in the record - which includes prior decrees
and the testimony of TFCC shareholders that demonstrate less than 3/4 inch per share represents
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an injury to the water right and further impacts crop yields and farming operations. R. Vol. 3 7 at
7102; R. Vol. 39 at 7382.
A prior decree is binding as to the "nature and extent" of the water right. See Idaho Code

§ 42-1420. As such, the Department is bound to accept a prior decree for purposes of
administration. In addition, the administrative process cannot be used to re-adjudicate the prior
decree. AFRD#2, supra at 878; R. Vol. 37 at 7072. Rather, in water right administration, the
Director's discretion is limited to reviewing the decrees and considering those "post adjudication
factors" that impact the proposed water use.
TFCC acquired three natural flow rights - each of which were decreed in prior
adjudications: 1) the June 20, 1913 Foster Decree (1-209); 2) the June 25, 1929 Woodville
Decree ( 1-4); and 3) the July J0, 1968 Eagle Decree (1- l 0). R. Vol. 37 at 7056; see also Ex.
8000 (SWC Ex. Rpt. at 2-37 & Appendix A, A-3. In addition, TFCC acquired storage water
rights in Jackson Lake and American Falls Reservoir. Id. Importantly, none of these water right
artificially limits or conditions TFCC's internal water deliveries to its shareholders. Indeed,
Justice Schroeder recognized that "the allocation of water within a district is a matter of internal

management." R. Vol. 37 at 7100. The Director and watermaster are required to distribute
water to TFCC's water rights, not according to a ''per share" or "per acre" calculation that differs
from what can be beneficially used within the authorized diversion rates of TFCC's decreed
water rights. At hearing, Lyle Swank, the Watermaster for Water District 1 testified that he
distributes water pursuant to the prior decrees. Tr. P. Vol. IV at 837, ln.18 to 838, ln.16. Indeed,
the law demands as much. See Idaho Code§§ 42-602 & 42-607.
The history of the development of the TFCC project, as documented in the evidence
presented at hearing, demonstrates that TFCC has historically delivered and beneficially used 3/4

SURFACE WATER COALITION'S JOINT OPENING BRIEF

52

128

inch per share, and that such deliveries are within the decreed quantities of TFCC's water rights
and the conveyance system as it has been developed and improved over the course of the past
I00 years. See Tr. P. Vol. VIII, at I601, Ins. 3-22 (testimony of Vince Alberdi indicating the
historical use of 3/4 inch delivery and testifying that such deliveries are put to beneficial use);

see also id. at 1604-05. Mr. Alberdi's testimony that TFCC has historically diverted and used
3/4 miner's inch under its water rights is consistent with the testimony of TFCC shareholders.
All ofTFCC's shareholders, some of whom have spent their entire lives on the project, testified
that 3/4 inch had been delivered and beneficially used in their irrigation operations. R. Vol. 33 at
6269 (Chuck Coiner testimony), at 6357-58 & 6362 (Phil Blick testimony); at 6337 (John
O'Connor testimony); at R. Vol. 40 at 7543-44 &7545 (Dan Shewmaker testimony). There was
no evidence to dispute these facts hence the Director's decision for 5/8 inch delivery is not
supported by any "substantial evidence" in the record
TFCC's decision on how to distribute water to its shareholders is dependant upon the
particular water year and, as demonstrated over the past 17 years, that distribution has included
deliveries up to 3/4 inch per share. See Ex. 1004 (p. SWC 112) (information submitted by TFCC
in response to Director's request in March 2005); Tr. P. Vol. VIII, at 1601-15. Reduced
deliveries- i.e. 5i8 inch per share or less - have injured TFCC's water rights and resulted in
impacts to its shareholders' crop yields and farming operations. R. Vol. 33 at 6363-64; 6270-72;
6338-39; R. Vol. 40 at 7546-50. TFCC's management decision on when to delivery 3/4 inch
takes into account various factors like the amount of storage TFCC has at the time, the state of
Snake River spring flows and reach gains, the weather and cropping patterns. See Tr. P. Vol.
VIII at 1606, Ins. 9-23; Tr. P. Vol. X. at 1822-24.
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As originally proposed before construction and acquisition of its decreed water rights, the
TFCC project was intended to deliver 5/8 miner's inch to 240,000 acres. However, the total
acreage actually developed was limited to just over 200,000 acres. See State v. Twin Falls Land
& Water Co., 37 Idaho 73, 81 ( 1922) ("there is now being watered under this system 203,620.68

acres of land"). While TFCC recognizes its original obligation to deliver at least 5/8 inch per
share, as evidenced in its operation policy, that obligation did not prevent the Company from
acquiring additional water rights or improving its system such that more than 5/8 inch per share
could be delivered and used within the limits of those water rights. See R. Vol. 29 at 5563-5566;
Tr. P. Vol. Vlil at 1602, Ins. 15-25 (Vince Alberdi testifying that 5/8 inch delivery "is what the
allocation that our water right provides for our user on a minimal basis"). This is especially the
case here, where the alleged 5/8 inch per share "limitation" was based on the original preconstruction intention that TFCC would develop and provide water to 240,000 acres - nearly
40,000 more acres than were actually developed and irrigated.
Thereafter, TFCC acquired additional natural flow and storage water rights (as noted
above) and took steps to recover water on the project. As such, the Company was then able to
deliver 3/4 miner's inch per share pursuant to its water rights. This historical delivery has
continued to recent years. See Exhibit l 004 (S WC 112); Tr. P. Vol. VIII at 1601-15.
The Hearing Officer's reliance upon State v. Twin Falls Canal Company, 21 Idaho 410
( 1911) (West case) was not a case that decided what TFCC was authorized to distribute to its
shareholders under its water rights. Indeed, the case was decided before TFCC acquired
additional natural flow and storage water rights, it did not take into account subsequent actions
on the project to recover water, and did not at the time recognize the full development that was
eventuaily to occur on the project (approximately 200,000 acres instead of 240,000 acres).
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These issues were later recognized by the courts. See State v. Twin Falls Land & fVater Co., 37
Idaho 73, 86-88 (1923) (Rice case); Twin Falls Land & Water Co. v. Twin Falls Canal Co., 79
F.2d 431 (9 1h Cir. 1935). In summary, the 1911 West case did not hold that TFCC could only
delivery 5/8 miner's inch to its shareholders when history and the actions taken by the Company
subsequent to that time demonstrate otherwise.
The fact that TFCC has been able to deliver 3/4 miner's inch per share under its water
rights where other companies and districts could not is irrelevant given the different water rights
and project designs. 34 The different water rights held by the various members of the Surface
Water Coalition further highlights the different deliveries that are made to landowners and
shareholders on those projects. See R. Vol. 37 at 7054-56. Moreover, the 3/4 miner's inch is
even less than the standard i miner's inch (0.02 cfs) per acre that is provided for by Idaho law.
See Idaho Code§ 42-202(6) (even then the code recognizes that more than 1 inch per acre may

be allowed if "it can be shown to the satisfaction of the department of water resources that a
greater amount is necessary."); see also Ex. 4614 (sample ground water right with condition that
0.02 cfs per acre could be diverted and applied).
Finally, TFCC's natural flow water rights, listed above, have been recommended in the
SRBA in a manner consistent with TFCC's historical delivery of 3/4 inch at the headgate. See
Ex. 400 I A. Objections have been filed on this point, see Ex. 9729, 35 and will be addressed in
due course in the SRBA. The SRBA is the proper forum for determining the extent of the
development ofTFCC's previously decreed water rights. See Idaho Code§ 42-1406A.
34

Ted Diehl, NSCC's manager, addressed this during the hearing:
A. ! remember Director Dreher called me once and said, "How come you only have fiveeighths for a water right and Twin Falls has three-fourths.?"
And I said, "That's the difference between your bank account and mine. tf ! could get part of
your money, I'd feel better about it. But I'm not able to. And we don't have the water that
Twin Falls owns." It makes a difference. It ail has to do with priority rights.
Tr. P. Vol. IX at 1880, lns. 7-15.
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As demonstrated by the evidence at hearing, TFCC delivers 3/4 miner's inch to its
shareholders within the limits of its water rights. Therefore, the Director's decision with respect
to TFCC's "full headgated delivery" is not supported by the record in this case. Rather, the
history of the development of the TFCC project demonstrates that TFCC has historically
delivered and beneficially used 3/4 inch per share, that such deliveries are within the quantity
limits of TFCC's decreed water rights and that TFCC's conveyance system can supply this
amount of water to its shareholders. See, e.g. Tr. P. Vol. VIl, at 1601, lns. 3-22 (Manager Vince
Alberdi testifying that TFCC historically delivered% inch per share and that such deliveries are
put to beneficial use). Furthermore, no evidence was provided and the Director did not find that
a 3/4 inch delivery was wasteful. Just the opposite, former Director Dreher testified that he
accepted TFCC's reference to the 3/4 inch full headgate delivery. Tr. P. Vol. I at 120-21; & 146,
Ins. 1-9.

36

While the internal company decision to determine a delivery amount varies upon the

water year and various conditions, there is no dispute that TFCC has the ability and the right to
deliver 3/4 miner's inch under its previously decreed water rights.
The evidence and testimony presented during the hearing do not support the Director's
5/8 inch determination. Therefore, since the Director's Final Order is not supported by
"substantial evidence" on this issue, the Court should reverse the Director's determination.

36

The Court is reminded that former Director Dreher's statement was not made in a vacuum. Rather, Director
Dreher supervised the Water District l watermasters for over l 0 years ( 1995-2006), during which time there were
numerous years in which the watermaster supervised the diversion and use of water by TFCC at the Snake River and
3/4 inch was delivered to !he shareholders' field headgates. See Ex. l004 (p. SWC 112). At no time did Director
Dreher or the watermaster question the deliveries that occurred. Rather, those deliveries were within the quantities
ofTFCC's decreed water rights and presumed to be beneficially used consistent with TFCC's prior decrees.
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VI.

The Use of a 10% Trim Line to Exclude Junior Water Rights that are Materially
Injuring the Coali8tion's Senior Water Rights was Arbitrary and Capricious
(Appeal Issue I).
The Director's use of the I 0% trim line is an issue on appeal in the Spring Users' call

matter. See Clear Springs, et al. v. JDWR, et al. (Gooding County Dist. Ct.

5th

Jud. Dist. Case

No. 2008-444). For the reasons described in Clear Springs Opening Brief, and the Spring Users

Joint Reply Brief, the Director's use of a 10% trim line to allow injurious diversions to continue

is arbitrary and capricious and in violation of the law, and should be rejected.
VII.

The Director's Piecemeal Final Order Process Violates Idaho's Administrative
Procedures Act (I.C. §§ 67-5244 and 67-5246) and Imposes an Unreasonable Burden
on the Water Users.
The Director's Final Order did not resolve alt issues in dispute. Rather, the Director

asserted that:
25.
Because of the need for ongoing administration, the Director will
issue a separate, final order before the end of 2008 detailing his approach for
predicting material injury to reasonable in-season demand and reasonable
carryover for the 2009 irrigation season. An opportunity for hearing on the
order will be provided.
R. Vol. 39 at 7386.
The Idaho Administrative Procedures Act, Idaho Code sections 67-5244 and 67-5246,
along with Department Procedural Rules 720 and 740 (IDAPA 37.01.01.720 & .740), each
provide that, following the issuance of a Recommended Order, the Director must issue a Final

Order within certain, specifically defined timeframes. The statutes and rules do not allow the
Director to only decide~ issues and then delay a decision on other issues until some,
undefined, future date.
During the administrative proceedings, the Coalition challenged the Director's May 5,
2005 Amended Order, including the Director's method for calculating material injury (the
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"minimum full supply" scheme) and its inability to provide a sufficient water supply to the
Coalition's senior water rights. See e.g., R. Vol. 9 at 1704 (Coalition Petition Requesting

Hearing). During the hearing, the Coalition provided expert testimony and reports, see Ex.
8000, and legal argument, see supra, addressing the Coalition's senior water rights and the
ability of the Coalition members to beneficially use the amounts previously decreed - including
the deference that should be provided to the decreed diversion rates. The Hearing Officer
repeated the Supreme Court's mandate that the prior decrees receive due deference, R. Vol. 37 at
7072-73, and that the "minimum full supply" scheme "departs from the practice of recognizing a
call at the level of the licenses or decrees," Id. at 7090. The Hearing Officer recognized that,
while a senior water right will only be administered the water that can be beneficially used, the
license or decree is the guidepost for administration. Id. at 7090-91. The Director did not revise
this determination in the Final Order. See R. Vol. 39 at 7382 & 7387 (any factual or legal
conclusions in the Recommended Order that are not addressed in the Final Order are adopted by
the Director).
After three long years, an extensive hearing and a significant amount of time and
resources spent, the Director issued a Final Order but failed to address and quantify his method
for determining material injury in the future. R. Vol. 39 at 7386. Rather, he indicated that
"before the end of 2008" another, second, Final Order would be issued that would presumably
detail yet another new approach for determining and predicting material injury. The failure to
issue a complete final order violates Idaho's Administrative Procedures Act and the
Department's procedural rules. Moreover, it impermissibly prevents the Coalition from
obtaining timely judicial review of the Director's actions. Incredibly, the Director stated that
another, second, administrative hearing would then be required to address any concerns with the
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Director's "new" methods. In short, the Coalition is ieft without any guidance for future
administration unless it is provided by this Court on judicial review. Such actions are arbitrary
and capricious and the Court should order the Director to issue a Final Order that encompasses
all issues in dispute.

CONCLUSION
Thus went the Director's dance, from stage to stage. Because no party here challenges,
or has appealed, the obvious finding that the pumpers' use of water from the aquifer injured the
seniors' rights, the ground water users had a choice to timely provide mitigation water or curtail.
There is, under the Idaho's prior appropriation doctrine, no other choice.
The Director, however, created an illegitimate third option: curtail the senior while the
junior illicitly pumped his full water right. The result is the vary circumstance that prompted the
Coalition's request for administration in the first instance. The Director's evasive administration
was designed to change nothing from the wrongful circumstance that gave rise to the call in the
first place, and changed nothing.
It is respectfully submitted that the Idaho Supreme Court determined that the CM Rules
are facially constitutional, but that until the Director had the opportunity to perform
administration, conduct a hearing, and issue a final order, it would be premature to determine
whether the rules were being constitutionally applied. See AFRD#2. The executive branch has
taken the opportunity to unconstitutionally apply the CM Rules by preferring junior ground
water rights over the Coalition's senior surface water rights.
The priority doctrine is enshrined in the constitution. The priority doctrine dictates the
fulfillment of senior water rights before junior rights. Thus, when the senior right is not fulfilled,
or is being injured, the junior has a choice of either not taking the seniors water or timely
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providing water to seniors---through mitigation or curtailment. Any other result not only offends
the constitution's priority doctrine, but results in the involuntary curtaiiment of the senior while
the junior pumps full bore.
The Court is respectfully requested to take Idaho's prior appropriation doctrine in hand to
require that for any time the senior lacks water needed under its right the junior water rights
conjunctively connected to the injured senior right either timely provide mitigation water or quit
pumping the water that belongs to the senior. The current process of curtailing the senior so the
junior may pump a full right not only violates the constitutionally enshrined priority doctrine, but
affronts justice. Even though the executive branch of state government abets the juniors to
purloin the seniors' water with a charade of compliant and clearly unconstitutional orders, the
Courts as the final sentry of constitutional rights cannot do other than require the senior be
served first, or the junior curtail.
Respectfully submitted this 3'd day of ApriL 2009.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF GOODING
AMERlCAN FALLS RESERVOIR DISTRICT
# 2, A & B IRRJGATION DISTRICT, BURLEY
IRRIGATION DISTRJCT, J:vllNIDOKA
IRRIGATION DISTRlCT, and TWIN FALLS
CANAL COMPANY,

)
)
)
)
)
)

Plaintiffs,

)
)

V.

)

Case No. CY-2005-0000600

)

THE IDAHO DEPARTMENT OF WATER
)
RESOURCES, an agency of the State ofldaho, and)
KARL J. DREHER, in his official capacity as
)
Director of the Idaho Department of Water
)
Resources,
)
)
Defendants.
)

.
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reguiation and must fail. Id.

In the absence of valid statutory authority, an administrative agency may
not, under the guise of a regulation, substitute its judgment for that of the
legislature or exercise its sublegislative powers to modify, alter, enlarge or
diminish provisions of a legislative act that is being administered.
The final responsibility for interpretation of the law rests with the courts.
A court must always make an independent determination whether the
agency regulation is 'within the scope of the authority conferred,' and
that determination includes an inquiry into the extent to which the
legislature intended to delegate discretion to the agency to construe or
elaborate on the authorizing statute.
Id.; citing Yamaha Corp. of America v. State Board of Equalization, 19 Cal.4th 1, 78 Cal.
Rptr.2d 1, 960 P.2d 1031, 1041 (Cal. 1998) (internal citations omitted) (emphasis mine).

See

also Holly Care Center v. State of Idaho, 110 Idaho 76, 78, 714 P.2d· 45, 47 (Idaho 1986)
("[A]dministrative rules are invalid which do not carry into effect the legislature's intent as
revealed by existing statutory law, and which are not reasonably related to the purposes of the
enabling legislation."); Idaho County Nursing Home v. Idaho Department of Health and Welfare,
120 Idaho 933, 937, 821 P.2d 988 (Idaho 1991).

rx.
CONSTITUTIONAL FRAMEWORK

I. The Framers understood the importance of putting something in the Constitution.

First, it is worth noting that at the time of the Constitutional Convention in Boise, the area
was experiencing a drought Proceedings and Debates of the Constitutional Convention of Idaho
1889 1122-23, 1349 (I.W. Hart ed., Caxton Printers, Ltd. 1912) (hereinafter Proceedings and
Debates) (Mr. Coston's remarks).
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into a large irrigatior. canal were then used for "manufacturing purposes, in generating
eiectricity, to light this town." Id. at 1125.

Third, various members of the Convention clearly understood the significance of
something being placed in the Constitution. This is in part illustrated by the following remarks:

Mr. BEATTY.
Mr. Chairman, one of my chief objections to
incorporating this as a part of the fundamental law is that we do not
know just what we want. I do know that this is a very important
question. I know that.the question of appropriation of water is yet in
its infancy in Idaho, and I, for one, scarcely know what we want. But we
are undertaking in the doctrines here incorporated to establish as it
were something that will result in a great deal of damage.
Id. at 1138 (emphasis mine).
Mr. AINSLIE. But this is an article of the organic law.

Id. at 1146 (emphasis mine).
Mr. AINSLIE. That would secure all their constitutional rights; and I
move the adoption of it.
Id. at 1161 (emphasis mine).

Mr. GRAY. I will ask the gentleman if that is not the law anywhere as
it stands?

Mr. HEYBURN. It will be the law unless we enact something to
change it; it is the law now and I want it to remain the law in the
organic law of this territory.
Mr. GRAY. Why put it in here then?
Mr. HEYBURN. The fact that it is the law now does not promise it will
be the law after this constitutional convention gets through with its work.
If we say without any qualification that prior appropriation or
diversion of water, etc., I presume we will mean just that thing, and
we don't want to leave that a thing of construction for the courts. The
object of our action here is to establish these fundamental principles
of law, and in this bill already we say that prior appropriation shall
give a prior right, and that has been the battle cry of the gentleman from
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Ada throughout the consideration of this section. I simply want this
convention to say that the location of a mining claim or of a piece of
property, which from the very nature of it contemplates the use of this
water, shall be a prior appropriation. That is the object of the section.
Mr. GRAY. I don't see how we are defending the la\'\'.
Mr. HEYBURN. It is a declaration of a right.

Mr. GRAY. As I said before, we will have this constitution bigger
than the Bible before we get through. It is just and clear, and a principle
that has been decided before you and I were born, I expect - not before I
was, but before you were - that a man cannot take and hold water without
he does it for a useful purpose. He cannot hold it just because he has
taken it; that does not give him a right; it does not give the factory a right,
aJ1d if he is not using it, it must go below to the neighbor. It is not a
property, it is only a use, that we have in this water, and I do not think we
are lumbering up what we call a constitution with all these
proceedings over a matter connected with it which should be for the
statutes if we desire it at all.
Id. at 1167-68 (italicized emphasis original, bold emphasis mine).
And lastly,
Mr. HEYBURN. I am willing to leave it to the legislature if we do not
lock the door against the legislature, because I am satisfied that the
legislature would deal with this matter better than this convention
could. Its powers are of a rather different character, more in detail.
But I do n.ot want to see the door shut, and my object in introducing
this section was that the convention's attention should be called to
that effect, and the door not entirely shut against the legislature
providing for those matters. I am just as well aware of the possibility of
working an injustice in this section, perhaps, as the gentlemen who have
so plainly and specifically stated such possibilities. A man might do a
great many unjust things if he is clothed with this right, and if the right is
absolutely taken away from him he might be deprived of a great many
very plain and just rights ...
Id. at 1171 (emphasis mine).
Fourth, certainty of interests was on the minds of the members. Examples are:

[Mr. BEATTY] ...
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But the main objection is this; it makes an interests uncertain. I put
the question to any of you, who of you would invest your money in
establishing any large manufacturing· establishment when you know that
the water that you desire to use in running that establishment may at
any time be taken away from you by either of these two other
interests, that is, the agriculturalists, or for domestic use? For that 1s
what this section means, if it means anything, or else I do not properly
construe it. ..
Proceedings and Debates at 1118 (emphasis mine).

Mr. McCONNELL. Well, I am opposed to this amendment then, because
it strikes out what we have been working to secure. We have been
working to secure a permanent investment to those people who have
seen fit to go out on the plains and improve farms. If they have no
priority of right after they have gone there and done that work over a
manufacturing interest, then there is no security in their going there.
That is the way I would understand it ...

Id. at 1332 (emphasis mine).

II. Idaho Constitution: Article XV, § 3.
A principal constitutional provision at issue in the present case is Article XV, § 3. As
originally adopted at the time of statehood in 1890, this section provided as follows:
ARTICLE XV
WATER RIGHTS
SEC. 3: The right to divert and appropriate the unappropriated waters of

any natural stream to beneficial uses, shall never be denied. Priority of
appropriation shall give the better right as between those using the water;
but when the waters of any natural stream are not sufficient for the service
of all those desiring the use of the same,, those using the water for
domestic purposes shall, (subject to such limitations as may be prescribed
by law) have the preference over those claiming for any other purpose.
And those using the water for agricultural purposes shall have preference
over those using the same for manufacturing purposes. And in any
organized mining district, those using the water for mining purposes or
milling purposes connected with mining, shall have preference over those
using the same for manufacturing or agricultural purposes. But the usage
by such subsequent appropriators shall be subject to such provisions of
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regulating the taking of private property for public and private use, as
referred to in Section 14 of Article I of this constitution.

Id. at 2079-80.
Article XV,§ 3 has been amended once, which was in 1927, as proposed by S.L. 1927, p.

591, H.J.R. No. 13, which resolution provided in pertinent part:
Be It Resolved by the Legislature of the State of Idaho:
That the first sentence of Section 3 of Article XV of the
Constitution of the State ofldaho be amended to read as follows:
Section l.

'Article XV, Section 3. The right to divert and appropriate the
unappropriated waters of any natural stream to beneficial uses, shall never
be denied, except tha{ the State may regulate and limit the use thereoffor
power purposes.'
Sec. 2. The question to be submitted to the electors of the State of Idaho
at the next general election in order to detennine whether they approve or
reject the amendment proposed in Section 1, shall be as follows:
'Shall Section 3 of Article XV of the State Constitution be so amended as
to provide that the State may regulate and limit the use of the
unappropriated waters of any natural stream for power purposes?'
1927 Idaho Laws 591-92 (emphasis in original).
The proposed amendment was ratified at the general election in November, 1928, and
Article XV, § 3 was so amended to allow the State to regulate and limit the use of the
unappropriated waters of any natural stream for power purposes.

III. Principles of Constitutional Interpretation
One issue to address for purposes of examining the prior appropriation doctrine is the
proper method of interpreting the Idaho Constitution.
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What is the Idaho Constitution? The first step in this analysis is to address the question
of "what is the Idaho Constitution?" The Idaho Supreme Court has previously answered that
inquiry. In Blackwell Lumber Co. v. Empire Mill Co., 28 Idaho 556, 155 P. 680 (Idaho 1916),
the Idaho Supreme Court stated:

What is the Constitution of Idaho, anyway? It is the supreme law of the
state formed by the mighty hand of the people themselves, in which
certain fixed principles of fundamental law are established. It contains the
will of the people, and is the supreme law of the state.
Blackwell Lumber Co., 28 Idaho at 580. The Constitution is the supreme law of the state. 8

The meaning of the Idaho Constitution does not change over time. A recognition that
the Idaho Constitution establishes "certain fixed principles of fundamental law" and is "the
supreme law of the state" has a necessary implication. For the Constitution to establish fixed
principles and for it to be the supreme law of the state, its meaning cannot change over time. If
courts [or an administrative agency] can re-intei:pret it to mean something other than originally
intended, then its principles are no longer fixed and it is no longer. the supreme law of this state.
Rather, the courts would become the supreme law of this state.

The Idaho Supreme Court

acknowledged this principle in Girard v. Diefendorf, 54 Idaho 467, 34 P.2d 48 (Idaho 1934):
A constitution is not to be made to mean one thing at one time and another
at some subsequent time when the circumstances may have so changed as
perhaps to make a different rule in the case seem desirable .... The
meaning of the constitution is fixed when it is adopted, and it is not
different at any subsequent time when a court has occasion to pass upon it.
Girard, 54 Idaho at 474-75 (internal citations omitted).

s This statement is obviously subject to the provisos of Article I, § 3, that the "Constitution of the United States is
the supreme law of the land" and in Article 6, § 2 of the United States Constitution that it, federal laws, and treaties
are the supreme law of the land. This case, however, does not concern any conflict between federal law or treaties
and state law.
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Construing the Idaho Constitution contrary to its meaning when adopted would be
usurping the authority of the people. The Idaho Constitution provides, "All political power is
inherent in the peopie." Idaho Const. Art. I, § 2. The people of Idaho adopted the Constitution,
and it "can be revoked, nullified, or altered only by the authority that made it." Blackwell
Lumber Co., 28 Idaho at 580. The people have reserved unto themselves the sole power to
lli"Tlend the Constitution. Idaho Const. Art. XX§§ 1-4. "The court has no more power to amend
the Constitution than has the Legislature, and vice versa." Straughan v. Citv of Coeur d'Alene,
53 Idaho 494, 501, 24 P.2d 321, 323 (Idaho 1932) (emphasis in original). A court that "giv[es]
to a written constitution a construction not warranted by the intention of its founders, would be
justly chargeable with reckless disregard of official oath and public duty ... " Girard, 54 Idaho at
474. "If [the Constitution] is to be amended, the amendment should come from the people in the
constitutional manner and not by way of judicial construction." Feil v. City of Coeur d'Alene,
23 Idaho 32, 58, 129 P. 643, 652 (Idaho 1912).

Based upon the forgoing the Idaho Constitution must be construed according to the
intent of the framers. "In construing the constitution, the primary object is to determine the
intent of the framers." Williams v. State Legislature, 111 Idaho 156, 158-59, 722 P.2d 465, 46768 (Idaho 1986). That principle of construction simply flows from the fact that the Constitution
had a fixed meaning when it was drafted by the delegates to the constitutional convention and
then adopted by the people. The delegates did not simply choose nice-sounding words and
phrases that had no meaning to them. It is obvious from reading the proceedings of their debates
that they took their task seriously. The intentions of many of the delegates were expressly stated.

In the end, they understood the meaning of the provisions that they drafted, debated, amended,
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and ultimately approved. When construing the Constitution, therefore, a court's task is simply to
determine what the delegates understood the constitutional provision at issue to mean; i.e.
detennine the intent of the framers.
The Idaho Supreme Court is the final authority in construing the Idaho Constitution.

IV. Idaho Code§ 42-602 and 603 as it relates to the Constitutional interpretation of Article

xv,§ 3.
Idaho Code § 42-602 reads:
The director of the department of water resources shall have direction and
contra I of the distribution of water from all natural water sources within a
water district to the canals, ditches, pumps, and other facilities diverting
therefrom. Distribution of water within water districts created pursuant to
section 42-604, Idaho Code, shall be accomplished by watermasters as
provided in this chapter and supervised by the director.
The director of the department of water resources shall distribute
water in water districts in accordance with the prior appropriation
doctrine. The provisions of chapter 6, title 42, Idaho Code, shall apply
only to distribution of water within a water district.
Idaho Code§ 42-602 (WEST 2006) (emphasis mine).
Idaho Code § 42-603 reads:
The director of the department of water resources is authorized.to adopt
rules and regulations for the distribution of water from the streams,
rivers, lakes, ground water and other natural water sources as shall be
necessary to carry out the laws in accordance with the priorities of the
rights of the users thereof. Promulgation of rules and regulations shall
be in accordance with the procedures of chapter 52, title 67, Idaho Code.
Idaho Code § 42-603 (WEST 2006) (emphasis mine).
Because this Court is charged with determining the intent of the framers, and because the
Director is only authorized to adopt rules for administration which are in accordance with the
prior appropriation doctrine, an examination of the adoption ofidaho's version of that doctrine is
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the tracing reveals what ended up in the Constitution, and why; the tracing also reveals what did

not end up in the Constitution, and why.

V. The Idaho Constitutional Convention and Article XV.

In addition to the above, and because questions of constitutional interpretation are
presented, this Court includes certain portions of the proceedings of the Constitutional
Convention ofidaho to trace the crafting of section 3; the section in which Idaho's version of the
doctrine of prior appropriation beca~e firmly rooted in Idaho's Constitution.
According to I.W. Hart, the Editor and Annotator of the publication of the Proceedings
and Debates of the Constitutional Convention of 1889, all of the proceedings of the Convention
were reported steno graphically, at the time, by a very competent reporter, whose notes were filed
with the Secretary of the Territory ofidaho. Proceedings and Debates, Preface at iii.

9

However, certain records of the Convention were not presen1 ed, namely the works of the
respective standing committees which drafted, and then in due course, reported the various
constitutional articles out to the whole Convention. According to I. W. Hart, these reports of the
various article committees were in printed form with numbered lines, which numbers are
frequently referred to in the reported proceedings of the whole Convention. None of these
printed forms were preserved, thus in a few instances causing some difficulty in detennining the
exact places where amendments were offered within the various sections as discussed in the final
publication of the proceedings. Id., preface at iv-v.
The actual publications of the Proceedings and Debates of the Constitutional Convention
of Idaho, 1889 were ultimately made under authority of the Act of March l 0, 1911, enacted to
9

For purposes of clarity, it is helpful to note that Volume 1 ends at page 1024, and Volume II begins at 1025.
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Id., preface at iii; see also, l 911 Idaho

complete the transcripts of the stenographer's notes.
Session Laws 686.

The completed publication consists of two volumes edited in 1912 by I.W. Hart, Clerk of

the Supreme Court of Idaho, and is entitled Proceedings and Debates of the Constitutional
Convention ofidaho, 1889. Proceedings and Debates at title page.
The Convention to draft the Constitution for the State of Idaho was convened July 4,
1889, (day one) in Boise City, Idaho. Id. at 1.
The drafting of the constitutional article on water rights was first assigned to the standing
committee on Manufactures, Agriculture and Irrigation, which standing committee submitted its
work in the form of a report to the Committee of the Whole Convention, on July 18, 1889, the
twelfth day of the Convention. Id. at 52, 68, 182, 201. The Committee relied heavily on the
experiences and history of the surrounding states of Utah, Colorado, and California. Id. at 1120-

21.
The Committee of the Whole (Convention) first took up Article XV - Water Rights - on
July 26, 1889, the nineteenth day of the convention. Id. at 1058, 1115.
Of interest to this Court is the fact that Section 1 and Section 2 of Article XV were read,
voted upon and initially adopted with no discussion from the Committee of the Whole. Id. at
1115. 10 Section l and 2 of Article XV read as follows:
SECTION

l

The use of all waters now appropriated, or that may hereafter be
appropriated for sale, rental or distribution; also of all water originally
appropriated for private use, but which after such appropriation has
heretofore been, or may hereafter be sold, rented, or distributed, is hereby
declared to be a public use, and subject to the reguiation and control of the
state in the manner prescribed by law.
10

However, Section 1 and its purpose were subsequently discussed as to whether "vested rights" could be taken. ld.
at 1343-48.
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Id. at2079.
SECTION 2

The right to collect rates or compensation for the use of water supplied to
any county, city, or town, or water district, or the inhabitants thereof, is a
franchise, and can not be exercised except by authority of, and in the
manner prescribed by law.

The section originally numbered Section 4, as reported out from the standing committee,
was stricken/deleted in its entirety, and the remainder of the sections (then re-numbered, i.e. 5
became 4, 6 became 5, and 7 becal'!le 6) commanded relativeiy little discussion. 11 See id. at

1176-85.
However, Article XV, Section 3, which contains the prior appropriation doctrine and its
parameters, was discussed and debated at length, over several different days 12 , and is reported in
at least the following locations in Volume II of the Proceedings and Debate of the Constitutional
Convention ofidaho. 1889, pages:

1114-1148
1154-1176
1183

1185

11
12

The purpose of sections 1, 5, and 6 was debated and expressed several days later. Id. at 1352.
1. July 25, 1989, Tnursday, was the eighteenth day of the convention and is reported at Volume L pages 901
tbrough 1024 and Volume II, pages 1025-1058.
2. July 26, 1889, Friday (an apparent typographical error lists this as Sarurday on page 1088) was the nineteenth
day, and is reported at Volume II, pages 1058-1188.
3. July 27, 1889, Saturday, was the twentieth day, reported at Volume II, pages 1188-1276.
4. July 29, 1889, Monday, was the twenty-first day, reported at Volume II, pages 1276-1407.
5. July 30, 1889, Tuesday, was the twenty-second day, reported at Volume 11, beginning on page 1407.
6. August 6, 1889, the twenty-eighth day, was reported at Volume II, beginning on page 2029; the Constitution
was signed, page 2041; and the Convention adjourned, sine die, at page 2046.
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1237-1239

1331-1333
1340-1365
1407.
As noted earlier, the records and papers of the standing committees were not preserved.
Id., preface at iv-v.

However, by reading the debate as reported in the pages referenced

immediately above, this Court has been able to. reconstruct Section 3 of Article XV as it was
initially reported out from the Standing Committee on Manufactures, Agriculture and In-igation.
When first presented to the Committee of the Whole, Section 3 read as follows:
The right to appropriate the unappropriated waters of any natural stream to
beneficial uses shall never be denied. Priority of appropriation shall give
the better right as between those using the water for the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any purpose; and .those using
the water for agricultural purposes shall have preference over those using
the same for manufacturing purposes.

Id. at 1117, 1140, 1141, and 1143.

On July 26, 1889, the first day Article XV was considered by the whole convention, an
argument immediately ensued over the preferences contained in the proposed Section 3.

It

started like this:
SECTION

3

Section 3 was read, and it is moved and seconded that section 3 be
adopted.

Mr. SHOUP. Mr. Chairman, I don't exactly understand that section, and
if the chairman of the committee is present 1 would like to have him
explain it. I understand by the reading of it that agriculture has the
preference over mining.
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Mr. CHANEY. Over manufacturing.
Mr. SHOUP. If any person or company has been using this water for
mining, and any person desires to use it for agriculture, they shall have the
preference over those using it for mining?
The CHAIR. I don't know that the chairman of the committee is present. I
will say to the gentleman that I was on the committee, and the obJect
of putting in that clause was, that where water had been used for the
three purposes from one ditch, and the water ran short, the prefere nee
should be given first to domestic purposes, household use, and next to
agricultural purposes, because if crops were in progress, being green,
and the water was taken away for mining purposes, the crop would be
entirely lost. That is the reason why the committee saw fit to state it in
that manner.

Id. at 1115 (emphasis mine).
Various amendments to the original version of section 3 were proposed and considered

by the Committee of the Whole Convention. 13 These included a motion to strike the entire
section, two proposed additions to the section which were ultimately approved, several proposed
amendments that were ultimately rejected, plus an additional section was proposed but also
rejected.

However, and distilled to their essence, they were (again, not in the exact order

proposed):

1. Motion to strike all of Section 3 as originally drafted.
This motion was offered by Mr. Beatty. Proceedings and Debates at 1116. This motion

was withdrawn a short time later. Id. at 1122.

2. Motion to strike "for the same purpose."

14

13

The amendments, and more particularly the debate and discussion thereon, were not neatly confined and taken in
order. A.s such, they are not stated here in the exact order presented in the debate.
14
Following the adoption of the Motion to strike these four words, this "for the same purpose" language was again
discussed by the whole Convention at various places. Includingfil. at 1331-33, 1358.
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It was moved by Mr. Ainslie to strike the words "for the same purpose" from the second
sentence of section 3 as originally reported. Id. at 1121-22. This would cause the proposed
section to read like this:

The right to appropriate the unappropriated waters of any natural stream to
beneficial uses shall never be denied. Priority of appropriation shall give
the better right as between those using the water fur the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any purpose; and those using
the water for agricultural purposes shall have preference over those using
the same for manufacturing purposes.
As to Mr. Ainslie's amendment to strike "for the same purpose," Mr. Poe attempted to
defend the inclusion of this language, "for the same purpose" in Section 3 and argued the
included language was necessary as follows:

***
What this law is intended to get at is that the man who takes water for
manufacturing purposes, and appropriates that water while it is nrnning
along there in his ditch, has the right to the use of it during the time it is
passing through his ditch. The moment it leaves his ditch it becomes
subject to relocation. Now, what I claim, Mr. Chairman is this: that so
long as that man uses that water for the purpose for which he took it
out of its original bed, to-wit: for the purpose of manufacturing, he has
the right to use that water for that purpose. So, if he has taken it out
for mining purposes he has the right to use it for that purpose; and if he
has taken it out for irrigation purposes, he has the right to use it for that
purpose; but the moment the manufacturer might conceive of a time
when he could make the water more profitable for irrigating purposes than
for manufacturing purposes, then he loses his priority right as a
manufacturer, because he undertakes to ap;propriate it for a purpose
which be never intended when he took it, and his priority right does
not come in, and those men who have located along the line of that ditch
then step in and say 'here, we are first entitled to the use of this for
agricultural purposes.' We do not propose that we shall take the ditch
away from him; the right to his work can never be forfeited; but the water
was taken for a specific use, the use of manufacturing. He now undertakes
to say that he has a priority right to use that water for another purpose; but
the law, and in my opinion is that this article, if it is adopted, will
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confine him to the use for which he originally took it; and I am
satisfied, Mr. Chainnan, that if this article is adopted it will be of great
benefit. There is no use in talking ·about depriving a man of a vested
right; you cannot do that, however much you may attempt it. The
only attempt here made is this: that that man having taken water for
manufacturing purposes, so long as he uses it for that purpose and
that alone he has a priority right, but if he should attempt to
appropriate it for another purpose, then his priority right would be
gone.
Id. at 1128-29, see also id. at 1139 (emphasis mine).

Mr. Ainslie then defended his motion to strike "for the same purpose" as follows:
The CHAIR. The question is upon the amendment offered by the
gentlemen from Boise_to strike out the words 'for the same purpose.'

Mr. AINSLIE. The gentleman from Cassia county, as I understand, says
the supreme court of California refers to that matter. I never knew a
decision in the supreme court of California or any other mining state or
territory that refers to any such thing as that. All statements go to the
proposition that priority of appropriation of water for any beneficial
purpose whatever gives the best right. That principle is recognized by the
supreme court of every mining state and tenitory of the United States.
Now, sir, the reason I want to strike out 'for the same purpose' is this:
that there may be a conflict of the right to the water between
manufacturing and agricultural purposes and for mining purposes. And I
say that we are going to sustain the doctrine of he who is first in point
of time is stronger than be who is best in right. That is the only
correct doctrine that can be maintained. If a person owns water for
mining purposes, and only uses it for three or four hours of the day, {{he is
not using that water, anybody in God's world has the right to use it when
he is not using it. Nobody contradicts that right, and that has nothing to do
with striking out 'for the same purpose;' but that confines it to three of
four purposes. If a person takes water for mining purposes upon the
same stream that is already appropriated, then the prior appropriator has
priority over the subsequent appropriator for the same purpose. And if a
person takes it out for mining purposes, and another person comes and
takes it for mining or for agricultural purposes, subsequent to that time,
there is a conflict at once between those two parties, and if you strike
out those four words, 'for the same purpose,' it places them all upon
the same level with the qualifying words following. 'But when the
waters of any natural stream are not sufficient for the service of all those
desiring the use of the same, those using the water for domestic purposes
shall have preference over those claiming for any other purpose.' Thal
does not conflict by striking those four words out; nor does it conflict by
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giving the agriculturist priority over the manufacturer. But it recognizes
to the fullest extent the priority of appropriation by any person who
has taken the water; and that I believe is the true doctrine in these
mining countries and all countries on the Pacific Coast That is the
reason I ask to have those four words struck out. It does not affect the
matter at all, except the way it is there now it confines priority of
appropriation between persons of the same dass; priority between men
who have appropriated for mining purposes, and priority between men
who have appropriated for agriculture, but does not give priority of
appropriation by the miner any preference over priority of appropriation
for manufacturing or agricultural purposes, and that is what I insist on, no
matter what the rights are if the use is for beneficial purposes.
Proceedings and Debates at 1156-57 (italicized emphasis original, bold emphasis mine).
('Question, question. '2
The vote was taken upon the question of the amendment offered by Mr.
Ainslie to strike out the words 'for the same purpose' in the third line.
(Division demanded. On the rising vote, ayes 18, nays l l, and the
amendment was carried.)

Id. at 1158.

3. Motion to strike most of Section 3 as originally drafted.
Judge Morgan moved to strike out ail of Section 3 after the word "denied" in line 2, and
insert "and those prior in time shall be superior in right." Id. at 1122. This would have caused
the proposed Section 3 to read:
The right to appropriate the unappropriated waters of any natural stream to
beneficial use shall never be denied and those prior in time shall be
superior in right. Priority of appropriation shall give the better right as
between those using the 1.vater for the same purpose; but vfhen the 1.vaters
of any natural stream are not sufficient fur the s8f'Viee of all those desiring
J:he use of the same, those using the i,vater for domestic purposes shall
Esubject to such limitations as may be prescribed by law) have !he
preference over those claiming for any pHrpose; and those using the '>Vater
for agrieultural purposes shall have preference over those using the same
for manufacturing purposes.
A part of the debate on this amendment went as follows:
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SECRETARY reads: Strike out all of Section 3 after the word 'denied' in
the second line, and insert, 'and those prior in time shall be superior in
right.,

***
Mr. CLAGGETT. I would suggest to my colleague that that matter is
passed upon already. The very sentence says: 'Priority of appropriation
shall give the better right as between those using the water.' By striking
out 'for the same purpose' it leaves it just the same.
('Question, question.')
The vote was taken on the adoption of the amendment. Lost.
Id. at 1158.

4. Motion to strike out the preference for agricultural purposes- over manufacturing
purposes.

Mr. Wilson proposed two amendments. The first Wilson Motion was lo strike ollt all of
Section 3 after the word "purpose" in line 7. Id. at 1118-19, 1121. Mr. Wilson's explanation is
on pages 1118-19. This would have caused the proposed Section 3 to read:
The right to appropriate the unappropriated waters of any natural stream to
beneficial uses shall never be denied. Priority of appropriation shall give
the better right as between those using the water for the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as prescribed by law) have the
preference over those claiming for any purpose; and those using the 'Nater
for agricultural purposes shall have preference over these using the same
for manufueturing purposes.
This motion was withdrawn, as stated in the next section. Id. at 1127.

5. Motion to insert "power or motor."

ORDER ON PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT. - 45

58

During the discussion of his proposed amendment to strike out the preference for
agricultural purposes over manufacturing purposes stated immediately above, Mr. Wilson
withdrew that Motion, and in its place, offered still another amendment. This amendment was to
insert the words "power or motor" after the word "manufacturing" in line 8. Id. at 1126. The
Wilson amendment would have caused Section 3 read like this:
The right to appropriate the unappropriated waters of any natural stream to
beneficial use shall never be dePied. Priority of appropriation shall give
the better right as between those using the water for the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any purpose; and those using
the water for agricultllral purposes shall have preference over those using
the same for manufacturing power or motor purposes.
The voting on this amendment went as follows:
SECRETARY reads: Insert the words 'power or motor' after the words
'manufacturing' in line 8, section 3. (Vote.)

A division was demanded. On the rising vote ayes 4, and the amendment
was lost.
Proceedings and Debates at 1158.

6. Motion to insert "riparian rights" related to irrigation.
Following further debate, an amendment was offered by Mr. Vineyard. That amendment
was:

Mr. VINEY ARD. I have sent to the clerk's desk an amendment which I
desire to have read. I am in favor of this section foriginal version of
Section 3 as it was reported out of committee] as it stands with the
addition of that amendment.
SECRETARY reads: Add in line 8 after the word 'purposes' the
following: 'but no appropriations shall defeat the right to a reasonable use
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of said water by a riparian owner of the land through which said water
may run.'
Mr. VINEY ARD. I want to add to my amendment after the word 'use' the
following, 'for irrigation.'

IQ. at 1131. Thus, Mr. Vineyard's proposed amendment would have caused Section 3 to read as
follows:
The right to appropriate the unappropriated waters of any natural stream to
beneficial use shall never be denied. Priority or appropriation shall give
the better right as between those using the water for the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any purpose; and those using
the water for agricultural purposes shall have preference over those using
the same for manufacturing purposes but no appropriations shall defeat the
right to a reasonable use for irrigation of said water by a riparian owner of
the land through which said water may run.
Mr. Vineyard defended his motion and a portion of the debate on Mr. Vineyard's riparian
amendment went as follows:

Mr. VINEY ARD.

***
Now, there is an effort here to make every other right to the use of
water secondary to its use for agricultural purposes, notwithstanding
the time of its appropriation. That is the effect of this amendment.
Priority of right is governed by priority in time, except in instances here
specified. Now, if the doctrine of appropriation is to obtain in this
territory absolutely, it will be for this convention to announce that
doctrine as against the doctrine of the right of the riparian owner for

the use of the waters for irrigation, which would be cut off here.
Id. at 1131 (emphasis mine).

Mr. VINEY A.RD. But suppose the doctrine of appropriation obtains
here. A man who gets a patent from the government to his land,
although he has no appropriation, somebody has appropriated the
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water of that stream, either above or below, and claims another use of
the stream; what becomes of the rights of the owner of the land?
Mr. POE. Let me ask you a question right there. Suppose that wa1er had
been appropriated by some party prior to the time that he located that land.
Now, I will ask you if he does not have to take that land as he found it 0

Mr. VINEY ARD. He takes under the act of congress of 1866; but no
vested water rights.

Mr. POE. That water has been appropriated.
Mr. VINEYARD. That is, for the purpose for which it had been
appropriated, and no other purpose.

Mr. POE. But he ba_s no right to go and take that water out of that
stream just because he does live along the stream, subject to that
right.
Id. at 1132 (emphasis mine).

Mr. VINEY ARD.

***
Would he have the right to do it to the exclusion of the riparian owner
along the banks through which the water ran, or could that water be
taken absolutely away? It could be if you engraft in the constitution
here that the doctrine of appropriation shall have precedence to the
doctrine of the common law upon the subject of riparian ownership.
That is the second effect of it.

Mr. AINSLIE. Will the gentleman allow me to ask him a question?
Mr. VINEYARD. With pleasure.

If the waters of a stream are already appropriated and
taken out, how could the man go to the head 'Of that ditch, who never had
any riparian rights or ownership?
Mr. AINSLIE.

Mr. VINEYARD. I am not talking about a ditch, Mr. Ainslie. I am taking
about a natural channeL not about artificial ditches. I am talking about a
stream like the Boise river where it flows through his ranch or farn1. Can
a man by prior appropriation exclude the riparian owner of the land
through which that stream runs from a reasonable use of the water
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for irrigation? I say no, unless you overturn the common law. That is
all there is to it I want that added by this amendment.
Id. at 1133 (emphasis mine).

Mr. Vineyard's riparian amendment was not well received as il1ustrated by some of the
following comments:

Mr. ALLEN.

***
For if we take the proposition of the gentleman who has just taken his seat
(Mr. VINEY ARD) we throw aside all the experience of California, Utah
and Colorado and go back to the primitive age when riparian doctrine was
first established.
-

Id. at 1134.
Mr. McCONNELL

***
Now, in regard to this riparian right business, I had my attention called
to a question since I have been here, on that subject; and as I told the
gentlemen of the committee, that was very largely what was the
occasion of calling of the late constitutional convention in California.
They found that under those claims of riparian right large capitalists
were crushing out the poor settlers, and there was a clamor for a
constitutional convention that this thing might be regulated, so as to
give every many an equal show. I believe I had the first inigating ditch
that was ever taken out of the waters for this or Boise county for irrigating
purposes, and under the plea of riparian rights today one of the finest
fanns in Boise county is left a desert after the crop was planted and grown.
Parties came in above, and under the claim of riparian rights,
diverted the water, and the man who has been cultivating the land
and using that water for twenty-six years is today deprived of it and is
compelled to go into the courts, and probably spend as much in
litigating for what should be bis vested rights, what every man would
admit are his vested rights, as the farm is worth ...
Id. at 1137 (emphasis mine).
Further debate and voting on this amendment continued as follows:
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Mr. CLAGGETT. That same doctrine of priority protects the riparian
owner, provided he takes up his land first; and as said by the gentleman
from Ada, if all the water is takeri out and applied upon their land
then when a man comes and takes up the land and finds that the
water is all gone, he takes the land subject to the other man's rights.
Mr. GRAY. He takes it as he finds it.
Mr. CLAGGETT. Certainly.
The CHAIR. The question is on the amendment offered by the gentleman
from Alturas. (Vote and lost).
Proceedings and Debates at 1161 (Emphasis mine).

7. Motion to insert "Compensation for taking by subsequent appropriator."
Mr. Ainslie then offered the following amendment, his second, to Section 3:

SECRETARY reads: Continue Section 3 as follows: 'but the usage by
such subsequent appropriators shall be subject to such provisions of law
regulating the taking of private property for public and private use as
referred to in Section 14 of Article 1 of this Constitution. [SicJ
Id. at 1145. Mr. Ainslie's two proposed amendments to Section 3 would now make the section
read:
The right to appropriate the unappropriated waters of any natural stream to
beneficial use shall never be denied. Priority of appropriation shall give
the better right as between those using the water fur the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any purpose; and those using
the water for agricultural purposes shall have preference over those using
the same for manufacturing purposes, but the usage by such subsequent
a12propriators shall be subiect to such provisions of law regulating the
talcing of urivate property for public and private use as referred to in
Section 14 of Article 1 of this constitution.
The discussion on this amendment went in part as follows:
Mr. AINSLIE. I will explain that, Mr. Chairman, that in the Bill of Rights
the other day in regard to private property and prior appropriation of
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water, is inserted private property for pubiic as well as private uses,
private use is denominated as public use in Article i4. The article was
amended so that I have not got the funy text of it.

If we recognize the principle of priority of rights, which is practically
the law, and not only the law, but common sense also, and if we can by
this provision of the irrigation law provide that persons may have prior
right to the use of water for agricultural purposes, notwitltstanding the
prior appropriation by persons wlto want the same for manufacturi11g
purposes, if the manufacturer has the prior right he ought to receive
compensation for the use of his water by agriculturalists under Article
14 of the Bill of Rights. And that would go to tlze question of taking
private property and giving it to another without giving anything for it.
By protecting the prior appropriator and recognizing his right, lte would
be entitled to compeusation if he was shut down in order to allow the
agriculturists to cult~vate their farms. Let them pay the manufacturer
for the use of the water.
Id. at 1145-46 (both bold and italicized emphasis mine). Then, the final debate on this prov1sion

went as follows:
Mr. AINSLIE. I would like to have the committee on Irrigation and
Mining accept that amendment.

Mr. ALLEN. That chairman is not present, but for one, so far as the idea
corresponds with that in the Bill of Rights, I think there would be no
objections.
Mr. AINSLIE. That would secure all their constitutional rights, and I
move the adoption of it.

Mr. GRAY. Wouldn't it be proper to be in the next section?
Mr. CLAGGETT. So far as that matter is concerned, I think that whole
subject is covered by sections 5 and 6, so far as it ought to be covered. l
don't believe there should be absolute priority in irrigation by any
claimants, but let that right be limited as it is here, and in the other
sections, so that when the first man comes in and takes up the water
he is not going to be allowed to play the dog-in-the-manger policy.
There may in ordinary years enough water to supply all of the people that
settle along a ditch or canal, which is being distributed, but when there
comes a dry season, is one-half of the farms to be absolutely destroyed
because the other man has an absolute priority, or is there to be an
equitable distribution under such rules and regulations as may be
provided in law? Sections 5 and 6 deal specifically with that question.
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Mr. GRAY. I say, Mr. Chairman, that the man first in time is first in
right. If he were there first, and the water is short, it is his. If there is
more than he wants, he shall not be allowed to play the dog-in-themanger policy.. That is, if he does not need the water, as a matter of
course, the general law will keep him from doing that; but if he was there
first, he shall be first served, and when he has supplied his needs, then his
neighbors below him can be supplied, and so on down.

Mr. iuNSLIE. I have read these sections carefully, and it is not
provided for in any other section; but if you contemplate making the
agricultural interests of the territory superior to the manufacturing
interests, as proposed in the section as it stands, without this
amendment, then any person, who has appropriated water for
manufacturing purposes alone, and is using it for that, and during a dry
season the water beco.mes scarce, the farmers below the line of that ditch,
if they have build another ditch appropriating those same waters, could
deprive the manufacturer of his prior right to that water, deprive him
of a prior appropriation without compensation. I go this far in a
conservative way, and say while we may give them a prior right to use the
water if there is not enough for the agriculturist and the manufacturer both,
give the agriculturist a prior right to the use of the water, but include
in section 14 of your Bill of Rights that he shall pay the manufacturer
for its use.
('Question, question.')
Vote on the question of the amendment offered by the gentleman from
Boise. Division. On the rising vote, ayes 13, nays 12. And the
amendment was adopted.
Id. at 1161-63 (emphasis mine).

8. Motion to establish preferences "in any organized mining district."

Mr. Heyburn offered an amendment to Section 3 relating to mines. It provided:
SECRETARY reads: Amend section 3 by adding after the last word 'in
any organized mining district those using the water for mining purposes or
for milling purposes connected with mining shall have preference QVer
those using the same for manufacturing or agricultural purposes.'
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IQ. at l i48. This amendment would make Section 3, as originally reported out of the standing
committee, read as follows:
The right to appropriate the unappropriated waters of any naturai stream to
beneficial use shall never be denied. Priority of appropriation shall give
the better right as between those using the water for the same purpose; but
when the waters of any natural stream are not sufficient for the service of
all those desiring the use of the same, those using the water for domestic
purposes shall (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any purpose; and those using
the water for agricultural purposes shall have preference over those using
the same for manufacturing purposes. In any organized mining district
those using the water for mining uurnoses or for milling purposes
connected with mining shall have preference over those using the same for
manufacturing or agricultural purposes.
The voting on this amendment went as follows:
The CHAIR. The question is on the amendment offered by the gentlemen
from Shoshone.

Mr. STANDROD. I would like to have the amendment read.
SECRETARY reads Mr. Heybum's amendment.
('Question, question.')
Rising vote taken; a yes 21, nays 6; and the amendment was adopted.
Proceedings and Debates at 1166.

9. Finally, an additional [or new] section was proposed.
ADDlTIONAL SECTJON PROPOSED [to apply within an organized mining

district]
Mr. HEYBURN. Mr. Chairman, I desire to propose, following that, a new
section.
SECRETARY reads: 'Where land has been located along or covering any
natural stream for any purpose, which contemplates the use of the water of
such stream, then no person shall be permitted to take the water from said
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stream at a point above the land so located to the exclusion of such locator
after such location.'

***
Mr. HEYBURN. It should follow the mmmg section because it
intended to apply to this.

1s

Id. at 1166.
Mr. CLAGGETT. I do. I see a multitude of points that do not lie in the
bill, they lie on the outside. We have sacrificed the doctrine of riparian
ownership to the doctrine of appropriation for agricultural purposes.

***
We have done that by the consent of the entire convention. Now what
does my friend want? He wants to reserve and preserve the doctrine
of riparian ownership as to mining claims, ... and when somebody has
come along and taken the water to some beneficial use in the matter of
mining, then by reason of the right of riparian ownership this original
claim owner can demand that that water be turned on to him at any
time. Now, I say that the doctrine of priority appropriation should
govern in all particulars which are absolutely necessary and which we
have provided for here.
Id. at 1169 (emphasis mine).

('Question, question.')
The vote was taken on Mr. Heybum's proposed section and the motion
was lost.
Id. at 1176.

10. Section 3 adopted as amended.
Mr. CLAGGETT.

I move the adoption of Section 3 as amended

(Seconded. Vote and carried).

Id. at 1176; see also id. at 1183.
Following the above actions by the Convention, Article 3 then read:
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--------'=-------. ----------· . -Sec. 3. The right to divert and appropriate the unappropriated waters of
any natural stream to beneficial uses shall never be denied. Priority of
appropriation shall give the better right as between those using the water;
but when the waters of any natural stream are not sufficient for the service
of all those desiring to use of the same, those using the water for domestic
purposes shall, (subject to such limitations as may be prescribed by law)
have the preference over those claiming for any other purpose. And those
using the water for agricultural purposes shall have preference over those
using the same for manufacturing purposes. And in any organized mining
district, those using the water for mining purposes or milling purposes
connected with mining, shall have preference over those using the same
for manufacturing or agricultural purposes. But the usage by such
subsequent appropriators shall be subject to such provisions of law
regulating the taking of private property for public [use] and private use,
as referred to in Section 14 of Article I of this Constitution.

On July 26, the nineteenth day of the Convention, the entire Article XV, including the above
version of Section 3, was then voted upon and adopted. Proceedings and Debates at 1183-85.

On July 27, 1889, "Article XV - Agriculture and Irrigation" was presented to the whole
Convention for its final reading and its adoption was moved. Id. at 123 7. At this point, further
debate was sought, but a vote was taken instead, and Article XV was adopted and sent to the
Committee on Revision to become one of the articles in the Constitution. Id. at 1237-39.

11. Renewed Motion to grant preference for domestic use only.
However, the debate on Section 3 of Article XV was far from being over. On July 29,
the twenty-first day of the Convention, it was again moved to amend the then existing Section 3
by:

1. eliminating all use preferences except for domestic use; and
2. to strike or eliminate the "compensation for taking by a subsequent
appropriator" provision and the "organized mining district" provision which
had been added/adopted three (3) days earlier on July 26.
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Id. at 1330-34.
The proposed amendment of July 29 was for Section 3 to read as follows:
The CHAIR. The secretary will now read the substitute proposed by the
gentleman from Shoshone.

SECRET.ARY reads: 'The right to divert and appropriate the
unappropriated waters of any natural stream to beneficial use shall never
be denied. Priority of appropriation shall give the better rights as between
those using the water, but when the waters of any natural stream are not
sufficient for the service of all those desiring the use of the same, those
using the water for domestic purposes shall, subject to such limitations as
may be prescribed by iaw, have preference over those claiming for any
other purpose.'
Id. at 1340-41.
After significant and spirited debate spread over some additional thirty-four (34) pages of
the reported proceedings (pages 1330-1364), the renewed motion to amend Section 3 raised on
July 29 failed.

Section 3 remained as it was previously adopted on July 26, 1889, and as

ultimately reported in the original Constitution. Id. at 1364, 1365, 2079, 2080.

12. Summary

In an effort to summarize the relevant parts of the debate relating to Section 3, as it

relates to the issues in the present suit, the concerns fell into three fairly distinct categories.
First were the policy reasons for establishing the express preferences in times of scarcity
between the competing uses of domestic, agriculture, and manufacturing (including water used
for power generation to operate plants and mills) in Idaho's version of the prior appropriation
doctrine, with a primary one being the recognition of the need for timely administration to

protect growing crops.
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The second was, having resolved that in times of scarcity some preference for the
purpose of water use should be placed in the Constitution, how to protect the senior vested
property rights created by the prior appropriation doctrine; i.e. compensation for any taking by a
preferred use.
Third was whether any riparian rights should be established. The issue was brought up
twice, once relative to agriculture, and once relating to mining. Notions of riparian or "equal"
standing were strongly rejected each time.

VI. Article XV, §§ 4 and 5.
Sections 4 and 5 were adopted as follows:
SECTION 4

Whenever any waters have been, or shall be appropriated, or used, for
agricultural purposes, under a sale, rental, or distribution thereof, such
sale, rental, or distribution shall be deemed an exclusive dedication to such
use; and whenever such waters, so dedicated, shall have once been sold,
rented or distributed to any person who has settled upon, or improved land
for agricultural purposes, with the view of receiving the benefit of such
water under such dedication, such person, his heirs, executors,
administrators, successors, or assigns shall not thereafter without his
consent, be deprived of the annual use of the same, when needed for
domestic purposes, or to irrigate the land so settled upon or improved,
upon payment therefor, and compliance with such equitable tenns and
conditions as to the quantity used and times of use, as may be prescribed
by law.
Proceedings and Debates at 2080.
SECTION

5

Whenever more than one person has settled upon, or improved land with
the view of receiving water for agricultural purposes, under a sale, rental,
or distribution thereof, as in the last preceding section of this article,
provided, as among such persons, priority in time shall give superiority of
right to the use of such water in the numerical order of such settlements or
improvements; but whenever the supply of such water shall not be
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sufficient to meet the demands of all those desiring to use the same, such
priority of right shall be subject to such reasonable limitations as to the
quantity of water used, and times of use, as the legislature, having due
regard, both to such priority of right, and the necessities of those
subsequent in time of settlement or improvement, may by law prescribe.

The adoption and the intent of the framers with respect to what are now sections 4 and 5
of the Constitution are most easily expressed by simply quoting from the Idaho Supreme Court.

In Mellen v. Great Western Belt Sugar Co., 21 Idaho 353, 122 P. 30 (Idaho 1913), the
Idaho Supreme Court discussed the meaning of Sections 4 and 5 as follows:
The framers of our constitution evidently meant to distinguish settlers
who procure a water right under a sale, rental or distribution from
that class of water users who procure their water right by
appropriation and diversion directly from the natural stream. The
constitutional convention accordingly inserted secs. 4 and 5, in art. 15,
of the constitution, for the purpose of defining the duties of ditch and
canal owners who appropriate water for agricultural purposes to be
used 'under a sale, rental or distribution' and to point out the respective
rights and priorities of the users of such waters. It was clearly intended
that whenever water is once appropriated by any person or
corporation for use in agricultural purposes under a sale, rental or
distribution, that it shall never be diverted from that use and purpose
so long as there may be any demand for the water and to the extent of
such demand for agricultural purposes. And so sec. 4 is dealing chiefly
with the ditch or canal owner, while sec. 5 is dealing chiefly with the
subject of priorities as between water users and consumers who have
settled under these ditches and canals and who expect to receive the
water under a 'sale, rental or distribution thereof.' The two sections
must therefore be read and construed together.
It is plain that the framers of the constitution in the adoption of sec. 5
meant to date the priorities of claimants from the time of 'settlement or
improvement.' That is to say, that one who improves his land with a view
to receiving water for the irrigation thereof and who proceeds with
diligence and in good faith to put his land in condition for irrigation, is
entitled to have his priority date from the time he commenced to make
such improvement. So, also, one who actually settles upon such land and
proceeds with diligence and in good faith to prepare his land for irrigation
is entitled to have his priority date from the time of such settlement. One
who purchases a water right for his land from such canal or ditch company
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is placed upon exactly the same footing as any other user of water undeT
that canal system. His priority cannot date from the time of his purchase
of such water right, but must date from the time he either settles upon the
land or from the time he begins to improve the land for irrigation.

So it will be seen that the purchaser of a water right from a canal company
is in no better condition than he would have been had he not purchased
such a right, for the reason that he still is obliged to either settle upon or
improve the land the same as one who has never purchased a water right.
The effect of these two sections of the constitution was discussed
somewhat by the members of the constitutional convention. Mr. Gray and
Mr. Hampton both protested that they did not understand the purpose of
the committee in drafting sections 4 and 5, and that they did not
understand the meaning intended to be conveyed thereby. The president
of the convention, Mr. Claggett, on the other band, seemed to have a
very clear understanding of the provisions and was the only one who
spoke in favor of their adoption, and bis discussion and explanation
seems to have been accepted by the majority of the convention as they
voted down the amendments presented by Gray, Hampton and Poe,
and adopted the provisions as they now stand. We quote the following
as a part of the debate and proceeding had in this connection:
Mr. Claggett: I will state to the committee that he heart 0f
this bill lies in sections 4 and 5 as a practical measure. This
portion of section 4 amounts to this: that whenever these
canal owners - if the gentleman will see, 'for agricultural
purposes under a sale, rental or distribution thereof,' whenever one of these large canals is taken out for the
purpose of selling, renting or distributing water, or the
appropriation is made hereafter for that purpose, and that
after that has once been done, inasmuch as priorities w111
immediately spring up along the line of that canal, even
before the canal is located; for instance, if a company
should start in here to take a large quantity of water out to
supply a given section of country, and should appropriate
or give notice to the world that they were appropriating it
for agricultural purposes 'under a sale; rental or distribution
thereof,' then immediately, just as soon as the ditch was
surveyed, people would come in and begin to locate farms
and improve them rig.tit along the line of that ditch; and
therefore it is necessary in order to protect them, inasmuch
as they have spent this money in settling there under a
promise, which was made by the company, that the water
should be used for agricultural purposes, that the water
should not be allowed to be diverted from that purpose and
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applied to the running of manufactories or anything else of
that sort.

Mr. Gray: Suppose he won't pay for it.
Mr. Claggett: It is dedicated to the use, and when it has
once been sold to any one particular party in one year, then
he have the right to demand it annually thereafter upon
paying for it...
.
Mr. Claggett: Mr. Chairman, both of these sections apply
to the same condition of things. Neither one of them
applies to a case of a water right where a man takes
water out and puts it upon his own farm. It applies to
cases only as both sections specify, say to those cases
where waters _are 'appropriated or used for agricultural
purposes under a sale, rental or distribution.' The first
section protects the person who comes in, by making it 'an
exclusive dedication' to agricultural uses after it has been
so appropriated and so used.
These conditions necessarily result in an affirmance of the judgment
as to those appellants who rely on contracts for water rights from the

irrigatfon and canal company, and who do not connect themselves
with an original appropriation of the water from the natural stream.
Mellen, 21 Idaho at 359-61 (emphasis mine).

VII. Article XV, § 6.
Section 6 was adopted as follows:
SECTION

6

The legislature shall provide by law, the manner in which reasonable
maximum rates may be established to be charged for the use of water,
sold, rented, or distributed, for any useful or beneficial purpose.

Proceedings and Debates at 2080.
This section imposes a duty on the legislature to provide the method or means for fixing
compensation for supplying water to any city or town, and until the legislature provides such a
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method, the contract rates for such supply will be enforced.
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Section 6 is not at issue in the

present case.

VIII. Article XV,§ 7 -- Creation of a State Water Resources Conservation Agency.
The meaning of section 7 is at issue in this case because of CMR Rule 20.03.

Then

Governor Robert E. Smylie convened an extraordinary session of the Idaho Legislative during
July of 1964 for six (6) purposes. One of those was:

1. To consider the passage of, and to enact, a resolution submitting a
constitutional arnendm,ent to the people ofidaho providing for the creation
. of a water resources conservation agency;
See Proclamation, Session Laws ofldaho, 1965.
As originally proposed, and then adopted, § 7 read as follows:

(S.J.R. No. 1)
A JOINT RESOLUTION
PROPOSING AN AMENDMENT ADDING A NEW SECTION,
SECTION 7, TO ARTICLE 15 OF THE CONSTITUTION OF
THE STATE OF IDAHO CREATING A WATER RESOURCE
AGENCY COMPOSED AS THE LEGISLATURE MAY NOW
OR HEREAFI'ER PRESCRIBE, WITH POWER TO

FORMULATE AND IMPLEMENT A STATE WATER PLAN,
CONSTRUCT AND OPERATE WATER PROJECTS, ISSUE
REVENUE BONDS, GENERATE AND WHOLESALE
HYDROELECTRIC
POWER,
APPROPRIATE
PUBLIC
WATER, TAKE TITLE TO STATE LANDS AND CONTROL
STATE LANDS REQUIRED FOR WATER PROJECTS.

Be It Resolved by the Legislature of the State ofIdaho:
SECTION

1. That the Constitution of the State ofldaho be amended by

adding Section 7 to Article 15 to read as follows:
SECTION 7.
STATE WATER RESOURCE AGENCY.-There shall be
constituted a Water Resource Agency, composed as the Legislature may
now or hereafter prescribe, which shall have power to formulate and
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implement a state water plan for optimum development of water resources
in the public interest; to construct and operate water projects; to issue
bonds, without state obligation, to be· repaid from revenues of projects; to
generate and wholesale hydroelectric power at the site of production; to
appropriate public waters as trustee for Agency projects; to acquire,
transfer and encumber title to real property for water projects and to have
control and administrative authority over state lands required for water
projects; all under such laws as may be prescribed by the legislature.
SECTION 2. That the question to be submitted to the electors of the
State ofidaho as the next general election shall be as follows:

Id. at 72.
The section was ratified by the people of Idaho voting m the general election of
November 3, 1964. Section 7 has been amended once as proposed by S.J.R. No. 117 (S.L. 1984,

p. 689) as follows:
Be It Resolved by the Legislature of the State ofidaho:
SECTION 7. STATE wATER RESOURCE AGENCY. There shall be
constituted a Water Resource Agency, composed as the Legislature may
now or hereafter prescribe, which shall have power to fonnulate and
implement a state Wat6i' plan for optimum development of water resources
in the public interest; to construct and operate water projects; to issue
bonds, without state obligation, to be repaid from revenues of projects; to
generate and wholesale hydroelectric power at the site of production; to
appropriate public waters as trustee for Agency projects; to acquire,
transfer and encumber title to real property for water projects and to have
control and administrative authority over state lands required for water
projects; all under such laws as may be prescribed by the Legislature.
Additionally, the State Water Resource Agencv shall have power to
formulate and implement a state water olan for optimum development of
water resources in the public interest. The Legislature of the State of
Idaho shall have the authority to amend or reject the state water plan in a
manner provided bv law. Thereafter any clramrn in the state water plan
shall be submitted to the Legislature of the State of Idaho upon the first
day of a regular session following the change and the change shall become
effective unless amended or reiected bv law within sixty days of its
submission to the Legislature.
Id. at 689-90. The amendment was ratified at the general election of November 6, 1984 to read as
it now appears.
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The question presented by the Plaintiffs in this case is whether Article XV, § 7 limits or
conditions senior water rights.
According to Plaintiffs, § 7 was enacted to ward off the State of California's interest in
diverting water from Southern Idaho in the early 1960's, and did so by enacting§ 7 which
Authorizes the Idaho Water Resource Board to 'formulate and implement
a state water plan for optimum development of water resources in the
public interest.' The State Water Plan does not call for senior water users
to suffer water shortages at the hands of junior appropriators.
PL's Memo. at 27; citing State Water Plan, 11 G (requiring conjunctive management).
More will be stated on this later. However, suffice it to say at this point, that section 3
was not altered or amended by section 7. The two must simply be read together -- that is "water
resources board shall have the power to formulate and implement a state water plan for optimum
development of water resource sin the public interest -- consistent with the established law of
this state, including the prior appropriation doctrine."

x.
GENERAL ANALYSIS

/

1. As presently used in Idaho water law, what does the phrase "Conjunctive Management"
really mean?
The Director defines conjunctive management in the ID AP A as:
Legal and hydrologic integration of administration of the diversion and
use of water under water rights from surface and ground water sources,
including areas having a common ground water supply.

IDAP A 37.03.11.010.03.
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right; or had to have the Director's concurrence with any proposed settlement. It is contrary to
law that the Director, or any party to the SRB.A c'otild, in effect stipulate to the elements of a
water right in one proceeding and then collaterally attack the same elements whe11'the right is
later sought to be enforced. A decreed water right is far more than a right to have another
lawsuit, only this time with the Director.
Second, in order to give any meaningful constitutional protections to a senior water right,
a delivery call procedure must be completed consistent with the exigencies of a growing crop
during an irrigation season. The SRBA adjudication process for a water right ex.tends well
beyond the time frame of an irrigation season. The same is also true in an administrative transfer
proceeding in which the elements of the right are properly and legally subject to a complete reevaluation. See LC. § 42-222. Ultimately, putting the senior in the position of having to redefend a decreed right in a delivery call undermines the water right, as the process cannot be
completed consistent with the exigencies related to the irrigating of crops. Moreover, any delay
occasioned by the process impennissibly shifts the burden to the senior right, thus diminishing
the right. The concept of time being of the essence for a water supply for irrigation rights is one
of the primary basis for the preference system in § 3 of Article XV of the Constitution.
The CHAIR. . . . I will say to the gentleman that I was on that committee,
and the object of putting in that clause was, that where water had been
used for the three purposes from one ditch, and the water ran short, the
preference should be given first to domestic purposes, household use, and
next to agricultural purposes, because if crops were in progress, being
green, and the water was taken away for 'mining purposes, the crop
would be entirely lost. That is the reason the committee saw fit to
state it in that manner.
Proceedings and Debates at 1115 (emphasis mine); see also id. at 1122-23.
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